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SKILL IN TRIALS. 

If one can find any element of accident in the art 
of advocates mentioned in these pages, he is en- 
dowed with keen discernment. To the advocates 
themselves the art may have seemed an inspiration 
— to their clients an easy task — but to the student of 
trials their art is actual wisdom. 

It is not an accident that one counsel excels an- 
other, any more than it is an accident to amputate 
a limb, or make an after-dinner speech, of negotiate 
a treaty ; it is the trained mental development in 
that direction. It is cultivated judgment. 

In the three New Mexican cases reported, a little 
less than the real skill of counsel displayed on the 
trial would have allowed three human beings to die 
in torment, and WITH THE skill of their counsel 
their lives were all saved, and their liberty soon re- 
stored to them. 

The skill of a lawyer is like the art of a painter ; 
it shows in his workmanship. A single painting like 
Washington, Madonna, Mozart, Adam and Eve, or 
the Russian Wedding Feast, may outlast many trials, 
in public memory, but a single trial and every trial 
will stamp its impress on the community. 
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Every good case won is an added lame to the 
winner ; every real victory is an added strength to 
the victor. The spirits of the slain (as the Indians 
believe) do, in a measure, enter our spirits to enlarge 
our courage, and strengthen our belief — to make us 
braver and more determined. It pays to be success- 
ful, for they are the people that thousands turn to. 
The successful banker gets the cream of deposits ; 
the successful minister draws the full houses and 
fine salary ; the successful doctor is busy with rich 
patients ; the successful merchant is crowded with 
business ; a successful lawyer — in a city like Chi- 
cago, New York or Washington, has a fortune in 
reach if he cares to use his skill in defending corpo- 
rations. All of the early fame, name and fortune of 
a lawyer must rest upon his skill in trials, and wis- 
dom in legal transactions. 



This book is called for by letters like these : 

" I have lent my Modern Jury Trials so many 
times to young lawyers that it is literally worn out. 
Have you any new work in progress?'* writes Hon. 
Chas. S. May, an advocate of national repute. 

" Put that case in the next new edition of ' Tact 
in Court,*" recently wrote Hall McAllister, the 
great California lawyer. 

** If I had received that trial sketch during the 
centennial march, 1 should have finished reading it 
before viewing the procession *' wrote Chauncey 
ShaflFer of New York. 

" When are you going to give the profession some 
more interesting reading?*' writes another, from 
Cincinnati. 

These extracts are but samples of what is' often 
said of this class of legal literature. Not long since, 
Ex-Chief-Justice Cooley wrote : " I have furnished 
your excellent little 'Tact in Court' to our senior 
class of select young students — Gov. Jerome's son, 
and others, and they arc all enjoying a rare treat in 
reading it/* 



8 Preface. 

To place the honor where it belongs, be it said 
here, that the choice of matter ^ and not the creation of 
it, is the work of the writer. It is but fair to credit 
the genius of the work to ail of the great minds 
connected with the trials here reported. It is that 
class of genius that is born of intensity, and that 
intensity that great trials all produce, that is aimed 
to be reproduced for distant readers in such law 
works. It is the portrait of events never given in 
Supreme Couit reports, and lost if ever told by the 
daily press, that these pages are intended to pre- 
serve. 

In a recent visit through the South-west, one 
counsel remarked : " Such books are very fine for 
students and beginners.'* But strange to say, they 
hold the life work of our greatest lawyers, and the 
art of advocates famous for their skill in trials, and 
wise in practice — men who were not only pioneers 
of advocacy, but seemed inspired in their wisdom 
and oratory. It is to preserve these rare precedents 
— to hand them down to the bar in the simplest 
form, and let not a single incident escape ^ that such 
books are compiled, and so long as the demand 
comes from the very front ranks of the profession, 
and the sales seem to warrant it, and the best cases 
are forwarded to the writer, just so long wiU the 
work continue. 



Preface. 9 

Since the year 1881 many thousands of "Modern 
Jury Trials " (a 700-page book), and a still greater 
number of " Tact in Court," a smaller book, and 
nearly as many of " Trial Practice," have been sold 
in American markets, and many of them have been 
worn out by reading; and if their contents has 
pleased the bar, or cheered the students, the credit 
certainly belongs to the profession and the invention 
of the lawyers who gave their genius, and some- 
times their lives, in the efforts from which such re- 
ports are created. 

Detroit, June, i8()i, J. W. D. 



10 A Child in Court. 

A CHILD IN COURT. 

There is no incident ever related to a jury that 
touches them like a real one which happens in their 
sight and hearing. It is the art of counsel to apply 
such incidents to the case on trial, and such skill is 
often worth thousands to a client. 

In a recent trial of the Lane will case before a 
jury in New York, a scene occurred worth record- 
ing. This was but one of the many will contests 
managed by Ex-Judge Curtis of New York, who is 
but forty-seven, and has already broken more wills 
than any other advocate in America. He seems to 
have the rare knack of winning large cases. 

At the trial in question, Maltby G. Lane, many 
times a millionaire, left his estate to his second wife, 
who was claimed by contestants to be an adventur- 
ess, who had married Lane for his money. By the 
will both his children and grandchildren were cut 
off from any inheritance, making the equities rather 
strong against the widow. 

Among the grandchildren was one little Harry 
Lane, a bright boy of only four years, who attended 
the trial with his mother and sister " Flossie ; " and 
on the morning of the summing up he kept his 
usual place beside his mother and her counsel, al- 
ready named, but having overslept, little Harry 
came in without his breakfast, which he was not 
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long in making manifest by expressions like " Oh, 
mamma, I'm so hungry ! Tm so hungry !*' 

The little fellow was given some rolls and butter 
and partly quieted, but soon became very restless 
and hungry. 

In closing for contestants. Judge Curtis used the 
incident with the jury in words following : Pointing 
to the widow he said, " This adventuress, having 
fascinated by her matured and over-ripened charms 
the deceased millionaire, inducing him to disinherit 
the children of his loins, seeks now to send this 
beautiful boy to thirst and hunger upon the earth, 
and this little girl to a life ot misery and possible 
dishonor. Shall it be, husbands and fathers, that 
when this little orphan boy shall cry out, as he has 
this morning, * Oh, mother, I am so hungry, so 
hungry !' in his craving for bread, you will give him 
a stone ? 

The effect was magical. The jury was touched to 
tears and carried the picture, to their room, and 
swiftly returned a verdict breaking the will. 

They at once marched over in a body to Judge 
Curtis' office on Broadway, and there met little 
Harry, and told him and the Judge of the verdict 
that " he should not be hungry any longer," which 
the little fellow understood so well that he made the 
following speech to the jury : " Thank you, mens, 
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for being good to Flossie and me." Flossie, his sis- 
ter, was about eight years old. 

" The heart is wiser than the head '* ofttimes. 
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MORTENAS— NUMER-ELLIS TRIAL. 

A TRAGEDY. 

The trial of Mortenas for the killing of his wife 
in a ball-room near Lincoln, New Mexico, in *8i, is 
a lesson to lawyers who are judges of human nature. 
The prisoner's counsel is still one of those daring, 
defiant characters who believe in watching for a 
break in the enemy's ranks, and a rush through it to 
victory. He is now about fifty -four — five feet nine, 
with dark brown hair, not yet half grey — one who 
was graduated at Columbia Law School, and is well 
versed in both English and Spanish, and, withal, 
quite eloquent, but wins with a master's art of know- 
ing how. He has won more murder cases than any 
man of his age, 

Mortenas was a young ranchman, with a beautiful 
wife, quite fond of dancing and company. On the 
night of the tragedy he called his wife's father to 
witness a scene in the ball-room and hurried past to 
his wife's side, threw his left arm around her neck 
and with his right hand stabbed her to the heart and 
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killed her — in the presence and sight of two score 
or more of witnesses, then wildly rushed from the 
room, as if fscaping, but was caught and arrested 
and indicted for murder. 

The trial seemed a mere formal matter, for no 
denial of the killing was possible. About all that 
was expected of counsel was to watch and save his 
life from hanging, and get as light a sentence as pos- 
sible — for the jury fixes the penalty in that country . 
The proof was beyond question. Mortenas took 
the stand, and, under direction of his counsel, re- 
lated this statement, without oath, but with great 
emphasis : " I killed my wife, gentlemen ; I intended 
to kill her. I do not regret it. I only regret that I 
did not kill Numer-Ellis also. Eight weeks ago I 
married her. I took her for a virtuous girl. Her 
father told me she was. He is my friend (walking 
over to him he placed one hand on his shoulder). 
Two weeks later I found her meeting with Numer- 
Ellis secretly. I told them to stop it, or I would 
kill them. I forgave that offense, and on the night of 
the killing I returned and surprised them in the bed- 
room together. They ran out, and while I went to 
get my gun they rushed into the dance-hall as a hid- 
ing place. I followed them. I wanted to kill both 
and kill myself, for 1 loved her, and have nothing 
to live for. You will hang me, gentlemen ; I want 
you to hang me." 
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To this could come no rebuttal. It closed the 
testimony, and greatly touched the Mexican jury ; 
but the climax was to follow, and came in its season. 
In his address to the jury, the prisoner's counsel 
urged that hanging was the only sentence consistent 
with the circumstances. To let him live and brood 
over it, is useless. To let him out would bring death 
to Numer-EUis, and I don't know but I would have 
done all that he did if placed in his shoes when it 
happened. I don't know that 1 could help it, gen- 
tlemen, for a man must defend his home, to keep 
home sacred; and in defending it he defends all 
homes — for homes are safer when villians dare not 
destroy them. And who is the real guilty party, 
and where is he ? Oh, if you had him before you, 
you could punish him. You could hang him for the 
good of society." 

Turning to the audience, and by accident seeing 
Numer-Ellis, the counsel marched down the aisle 
toward him, uttering his denunciation of such a cow- 
cowardly character — " The villain in the court-room 
himself! Can shame sink no lower! One who 
would steal wives and ruin homes of good people. 
Oh, if you had him on trial before you ! If you had 
him to hang, instead of one who pursued him, how 
swift your judgment !" By this time the jury were 
standing up and approaching the seat of Numer-Ellis, 
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who turned and ran out of the court-room, and the 
bailiflFs had hard work to control the spectators. 

The jury were out ten minutes, and said ** Not 
Guilty." 

MORAL. 

Keep close to nature in argument. 



COVERING UP CRIME. 

" When I was a young man," said Ira Lee, to the 
writer, " I had a lesson in covering up crime that 
nearly took my life, and has lasted me ever since ; 
and as I look back on that dark and dreary winter 
night, it seems like a dream of Rider Haggard's, so 
full is it of terrible tragedy. 

** 1 had kept a little cross-roads store and sold a 
little cider to my customers for a long time, when 
one day an evil genius induced me to add beer to 
my little stock of merchandise, and I bought a small 
barrel and began to sell it in large glasses for a six- 
pence each. One dark, cold night about nine, a tall, 
coarse looking stranger entered, and called a second 
time for beer, and grew boisterous, till finally a third 
glass was drunk, and he became drowsy and stupid. 

" He lived some three miles away, and the road 
was banked high with snow and dangerous to one 
in his condition, and I realized it. Finding him al- 
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most asleep, and not desiring to turn him out to 
freeze, 1 concluded to make up a bed of buflFalo 
robes in the cellar and let him rest till morning. 

" I had made his * bunk * and led him to the cellar 
way all right, when he suddenly stumbled and fell 
head-first down the stairway, striking on his head on 
the cellar floor at the bottom, where he lay in a life- 
less heap, bleeding terribly, with his head curled 
under him. 

*' 1 hurriedly placed him upon the bed, and was 
about to apply some restoratives, when the store 
door opened, and I was forced to go up and meet a 
customer, who stayed and stayed till I thought he 
never would go, and finally left me. 

*• Going once more to my man, who lay lifeless 
and silent, I began to realize the awful risk I was 
running. Instead of calling in neighbors to explain 
it, I went right on to create testimony by digging a 
grave in the cellar for the victim, and when about 
two feet deep I luckily struck water, and that ended 
the cellar burial. 

" The store was near a little lake, and I had a 
good hand-sled, and determined to dump the body 
in the lake near the steamboat dock, where it was 
not then frozen over. Loading the heavy body on 
the little sled, I started down a back street for the 
lakeside, leaving a bloody trail all the way for detec- 
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tion. What a journey^ what a feeling ! How the 
stars brightened, and the window curtains seemed 
to open ; how the sled creaked on the frosty snow ! 
How I looked at every corner ; how I realized the 
awful crime of manslaughter! I shall never forget 
that agony. 

** Going down the last hill to the lake the corpse 
slid oflF the sled, and I began to lift it on again. I 
had placed the body fairly on the runners ; but the 
face hung downward, and in turning it over, which 
was no easy task, I was startled by the sound, 
* What — are — you — doing — with — me ? ' * Taking 
you home,* I gasped, as I almost fell prostrate from 
fright and joy and confusion. In a few minutes 
more he had revived, and I had cleared myself of a 
hanging by his coming to life again. 

" The motion in the air, the stupor, the limp con- 
dition of the body from drink, the roundabout way 
of covering up crime, saved me, and I may by this 
lesson save others, from a terrible fate." 

The man who told me this incident is living, is 
married, well-to-do, and no one would dream of his 
early experience as he now truthfully and freely re- 
lates it. 
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TO TOUCH A JURY. 

An incident of the trial is, of all things, the surest 
road to reach a jury's sympathy. Brady and Gra- 
ham, Beach and Ryan, Curtis and Voorhees, with 
every leading advocate, have used this method till it 
has become a standard. For that matter, the very 
earliest arguments since the time of David have 
been made after this model. 

It will be remembered that Brady stopped short 
in the Sickles case, when he had convinced the jury, 
as shown by their looks, for they were already in 
blinding tears over the agony of Sickles. It was a 
touching reference to the effect on his child, which 
so wrought upon his feelings that he trembled and 
broke down, with such audible expressions of grief 
that he was removed from the court room, and all 
proceedings for a time suspended for his recovery . 
Both ^rady and Stanton wisely submitted without 
argument, in the belief that the jury were more im- 
pressed by the incident than any other argument 
could produce. 

It seems to have been the plan of Graham (a bril- 
liant leader of the New York bar, as an advocate in 
criminal trials for many years) to stop at a touching 
scene of the ti*agedy, and he rarely failed to find 
some incident born of the event to build upon. He 
^Iso used the injury that Richardson's conduct had 
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been to McFarland's child, to build his pathetic 
points upon. 

Any one who has heard or read of Emory Storr's 
fine trial work, will remember how artfully he seized 
upon trifles of a touching nature, and formed them 
into paintings of most brilliant shades, to show the 
jury in the brightest light the wrong done to his 
client. In the Hayden-Cochran case, he touched 
the jury by the powerful sentence : " // is not in the 
laWy it is not law, for laws were never made broad 
enough, nor statutes strong enough, to restrain a hus- 
band's hand from punishing the invader of a happy 
horned 

Beach made his brilliant hit in the Brinkly case 
on the "evidence of marriage" theory, as he asked, 
** What is evidence of marriage, Your Honor ? 
Why, living together; cohabiting together; walk- 
ing together as man and wife; introducing each 
other as such ; rearing up children together ! Aye, 
that going down into the valley and shadow of death 
that a woman assumes in that relation! For all 
these relations they were married. They were mar- 
ried then, but just when marriage is most sacred, 
when they^ should walk hand in hand down the 
western hillside ot life, to rest together at its foot, 
in long repose, then it is he seeks to cast her off and 
blight her life, and bastardize her children ! 
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CIRCUMSTANCES LIE. 

In the trial of an important case, where the facts 
and circumstances all pointed most clearly to guilt, 
yet the denial of the defendant was equally direct 
and positive, the counsel for defense, Col. Thornton, 
of Santa Fe, New Mexico, related the following lit- 
tle fable, with telling effect on the jury : 

"They tell you that 'Circumstances can't lie,' 
but they often do lie, and always have been unreli- 
able. In the case of the sale of Joseph into slavery 
in Egypt by his own brethren, it was claimed to his 
father, by reason of a bloody garment, that the 
wolves had devoured him. The circumstances 
were clear, but the showing was as false as it was 
cruel and unreal. 

" Later on, when the officers overtook Benjamin 
and found the stolen silver cup in his knapsack, the 
circumstances were awful on Benjamin, but the 
showing was a base fabrication and a falsehood. But 
the same old gentlemanly father had set the boys a 
bad example by fooling his father with hairy hands, 
to get a blessing, when the blessing should have 
gone to his brother Esau, and from that day to this 
circumstances that are fair and truthful in appear, 
ance, are as false as Satan, and often as wicked. 

** In the winter of '62, at Alton, 111., were impris- 
oned a large number of captured Confederate prison- 
3 
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ers and detained to await orders. Their fare was 
none too wholesome, and their quarters (the aban- 
donedold penitentiary building) none too inviting. 
We were under Col. McGufBn, when a young boy 
was arrested and thrown into the guard-house '^for 
violating his parole and trying to escape from the 
building. 

" The facts were strange and looked certain ; seve- 
ral soldiers, myself at their head (said Col. Thornton), 
had secured a key to the outer wall by bribing both 
of the guards, one with a watch and one with a 
hundred dollars ; so that on a given hour they would 
both be absent from duty. A pair of horse lines 
were to be let doVn into the cell, and the boys 
drawn out and set at liberty. All worked well for a 
while, the hole in the roof was made ready, and 
finally the lines ran out, but in lowering them down 
they tangled and fell through a stove-pipe hole into 
the wrong cell, and into the cell of one not aware 
of the object. 

** The escape did not come off as appointed. The 
lines being found in an innocent man's room made it 
interesting. He seemed to realize that a plan had 
been defeated, and refused to answer questions save 
by saying, ' I know nothing about it.* He was put 
upon bread and water in the guard-house and made 
to feel the sting of a deserter's imprisonment. 
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** When I heard the sentence I called on Col. Mc- 
Guffin, and told him I knew the young man was in- 
nocent, and explained the circumstances, and took 
his place in the guard-house for twenty days, and to 
my own distinct recollection I assert again that cir- 
cumstances can lie, and very often do tell most outrageous 
falsehoods^ 

The Colonel's man was acquitted by the use of a 
homely incident. 



THE POOR LAWYER. 

The central facts of this incident are true ; it ac- 
tually happened. 

In the year 1867 a young lawyer sat waiting alone 
in his office till nearly six, and as he waited he mused 
on the terrible uncertainty of his income and the 
reality of his expenses ; for he was married, with a 
sickly wife and a child to support in a large city, 
with a meagre acquaintance and less practice. His 
grocer had been put off on the Saturday before (he 
had changed grocers often per force) ; his rent was 
long over-due (he had moved often to save pay- 
ment) ; the hired girl was about leaving for lack of 
wages, and times looked so hard that he actually 
half decided to abandon law practice for anything 
to earn a living for bis family. 
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The dim light in the office lamp was just being 
turned out when the door opened and in came a lit- 
tle odd-looking man in a dilapidated and seedy con- 
dition, appearing more like a tramp than a client, 
and said, — 

"Are you a lawyer?" 

" Yes. Why ?" 

" Well, I am in trouble." 

** What about?" said the lawyer. 

" They drove me out of town, and rode me on a 
rail, covered me all over with tar and feathers, and 
broke up my store at the * Soo^ and I come down to 
see what 1 could do about it ; they're all well off, 
and I was not guilty," 

The story sounded fishy ; the location was five 
hundred miles away ; the man was a Canadian. The 
lawyer doubted if any good would come of it, but 
said, — 

" Why didn't you get a lawyer up there ?" 
" That's easier said than done. Mister." 

** Well, such a case is worth five hundred dollars, 
to attend to from here. Get your lawyer up there." 

** Lawyers up there all take sides against me," said 
the client; and down into his inside pocket he went, 
drew out and counted out five hundred dollars, 
which the lawyer took in amazement. 
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Then the little man looked like a prince ! He was 
taller, he became important. Money made him look 
stronger, braver. 

" We^ll Capias every mother* s son of tkenty* said the 
lawyer, defiantly. 

he took the money home, threw it in his wife's 
lap, kissed her, kissed his child, paced the floor in 
joy and delight. It was a god-send ; it was a fortune 
to a poor lawyer. 

Monday morning he swore out a Capias, with 
six thousand dollars* bail, in the United States 
Court, gave it to the marshal, and waited. The time 
was long, — so long that he was about to complain to 
the Court of the marshal's lack of diligence, — when, 
on another Saturday night, three weeks later, in 
walked the marshal, with the rich defendants. They 
had come a long way to settle, to compromise, to ask 
the little man's forgiveness. 

Now the lawyer grew haughty, then indignant, 
and said, " Go and get your own lawyer." 

" But we want to settle," they replied. 

" Settle nothing," said counsel ; ** it's a gross out- 
rage." 

But in due time he mellowed down again ; then 
proposed ten thousand dollars ; then accepted six 
thousand and costs, with two hundred dollars extra 
to the marshal ; then called his client, and received 
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a snug two thousand dollars fee ; then furnished his 
home and started business in earnest, with the spirit 
of the Indian, who believes that the spirits of all 
enemies captured in battle enter mto the soul of the 
victor to make him a bigger Indian ! 
IVe never know who our clients are ! 
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Very many days of a young lawyer's practice are 
spent in the line of little office business, that pays 
but a part of what it would pay if he but knew how 
to get the fees for services. Clients drop in and 
state a supposed case — very likely their own — to 
get an opinion on it, and walk ont with the familiar 
remark, " If anything comes of it, Til come and see 
you," or, ** If I need a lawyer, TU call on you" — 
Certainly you or any other man ! As if he had not 
already ** called to see you," and bought an hour's 
time without paying for it. 

A friend who had such experiences quite often, by- 
reason of a large acquaintance and a big lodge fol- 
lowing, once said he had learned to get rid of such 
fellows by charging. But a better way still is, to 
get the fee from them and then they are clients. If 
you let them go they will repeat the fee larceny of 
another lawyer next time, and you will find visits 
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rather rare from men who owe you. The object 
then is to get the lee and hold the client, and you 
can do it this way nicely : If the man expects to be 
arrested for some little matter, and has pumped his 
advice out freely, and is departing with the words, 
as before named, you can easily add : ** Now, in case 
you get arrested, or any trouble arises, you had best 
be awake beforehand, and TU give you a card with 
the 'phone number, and if I'm engaged or retained 
to-day you can 'phone me and I'll attend to it. That 
is by far the better way for both of us. It will cost 
you but little, and you will feel safer by it." ** How 
much will it cost ? " is the sure answer, and then you 
have paved the way for a good fee and can get it, 
for at no time are men so willing to discount the future 
as at the front end of a law suit. 

Another simple plan, and quite eflfectual, is to sug- 
gest a deposit for costs, and make it large enough to 
cover cost of drawing papers, recording them and 
attending to the early proceedings. If you once 
really decide to charge and collect fees in advance, 
the first step over, the rest is easy ; but it takes that 
delicate nerve and touch of tact in doing it to pre- 
vent offense on the one hand and loss on the other, 
that practice is required and judgment always 
needed. But it pays to do a cash law business. It 
pays to know how to do it, and if you think it an 
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easy matter — as the schoolmaster said of making 
proverbs equal to those in the Bible, — if you think 
ifs easy, make a few — advance collections. Of one 
thing you may be certain, you will not make a good 
business lawyer, nor reach a high rank in your firni, 
till you know how to get good office fees in advance. 
Your ability to do this, politely and successfully, 
will mark you in early life as a rising young lawyer, 
and you will not rise unless you prosper. You will 
not prosper unless you charge, and your charges 
will be useless if not collected. This is clear enough 
to older lawyers. It is mentioned to aid the younger 
ones. ** He that is wise is wise for himself 



FEES ON CREDIT. 

t 

About an average weekly experience with very 
man}' lawyers is this : 

Enter client hesitatingly — **Are you the lawyer?" 
** Yes, sir, what can I do to make you happy ?'* 
" You see, when 1 owed a man in Milwaukee $200 
and come away, and he come to-day and say, * Pay 
me that $200 you owe already, or I take your goods 
all away and sue you.* Can he take my goods when 
my wife she owns 'em ?** 
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" How much of a stock have you ?" 

" More as $900 or so.'* 

** Bought in wife's name ? " 

** Yes." 

"Signs in her name?" 

** Yes, all in her name." 

** No, SIR, HE CANNOT legally take HER GOODS to 

pay YOUR DEBT." 

"Well, that's what I thought; but mine friend, 
Fred Schulte, he say I should see you already. If I 
have trouble 1 call you in." 

And the client starts to leave; but the lawyer 
isn't trusting out fees that way, and remarks : 

" Wait a minute before you go ; take this to show 
him, for he may go right on and sue you, and not 
take your story for it as to who owns the goods." 

The lawyer deliberately writes this receipt and 
passes it to client : 

"Detroit, Aug. loth, 1891. 

" Received of August Levi, $5.00 for counsel and 
advice on a business matter presented to me, in 
which I advise Mr. Levi that a creditor cannot take 
his wife's GOODS to pay his debt ; but that he should 
proceed to raise money and make an early com- 
promise with all creditors alike, and get clear of 
debt as soon as possible. 

A. G. , his Attorney." 
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" Now,** says the lawyer, **you show this letter 
and he will be satisfied. He will see that you have 
paid for advice^ and will know that it is worth some- 
thing ^ 

He does see, and goes down in his pocket for a 
** V," and goes away better satisfied, and leaves the 
lawyer better satisfied, for no one ever collects such 
fees unless right on the spot and ingeniously. 

This little hint ought to induce a young attorney 
to save enough in this way to buy his supply of 
State Reports annually, with a text-book occasion- 
ally. 

It's the man that has paid his bill that comes back 
again; often the other one goes elsewhere. If a 
grocer were to trust out half as much as the average 
young lawyer he would end in failure, and yet a law- 
yer's real stock in trade is largely made up of such 
items that are too often cut to waste and lost for not 
knowing the knack of saving them. If a lawyer will 
try this plan for a year and don't get the cost of a 
book out of it let him draw on me for the balance. 
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TRIAL OF LUCUS GIAGUS. 

AT LINCOLN, N. M., 1886. 

Lucus Giagus was a New Mexican hotel-keeper, 
and lived near Lincoln. He had married a second 
wife, who had two handsome daughters. A cow- 
boy in the village was in love with the youngest 
one, Boneta, and Lucus opposed it. He flatly told 
the youth to cease his attentions, and if he ever 
found them together again he would kill him. 

On returning from Vegus one evening he found 
the cow-boy by the side of his step-daughter, and 
said: 

" Didn't I tell you to keep away from my house?'* 

No answer. 

*' Didn't I tell you if you did not keep away I'd 
kill you?" 

No answer (except the young man pulled his 
heavy horse pistol around in front of him on his 
belt so that Lucus could see it plainly). Whereupon 
Lucus went to an adjoining room, took down his 
gun, and deliberately shot the cow-boy dead, in the 
presence of his family. 

He was arrested, and retained Col. Fountain of 
Las Cruces to defend him, and seemed hardly to 
realize his oflFense, saying, ** Can't a man boss his 
own house? Can't he tell one when to leave? 
Can't he make him leave in the night ? " He offered 
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no suggestion in defense, but remained sullen and 
hazy of what had happened. 

He had some friends in the county, and thought 
they might feel as he did ; that a father could select 
his stepdaughter's company, and defend his home in 
the nighty as he called it. Trial came on before 
Judge Burton. Col. Rynerson prosecuted — made a 
short case and rested before the noon recess. No 
jail being handy, Lucus was left shackled with his 
counsel and family in the court house. 

Col. Fountain told his client there was but one 
hope left — a stampede, a row, a disagreement, and 
hoped he would join in the stampede promptly, and 
told the wife and daughters also to take part with- 
out saying what part he expected of them, but said : 
** You will see it when the time comes.*' The de- 
fense opened, and called one of the stepdaughters 
whose name was on the information, but who had 
not been sworn at the trial, to prove the moving of 
the pistol in sight before the shooting, and offered 
no other testimony, not even the prisoner's state- 
ment (fearing the manner of Lucus would hurt his 
defense, as he was a stolid fellow). 

The prosecution waived their opening, and Col. 
Fountain began. (He had told Giagus at noon that 
he would bring on a stampede some time in the trial. 
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and told the family they could join in when the time 
came). 

** May it please the court, and gentlemen : I had 
supposed that a Mexican had a right to defend his 
own home, to say who should stay in his own par- 
lors, and who should not remain after they had been 
told to go out, but the prosecution seems to think 
otherwise.'* 

** I have expressed no such opinion/* said Col. 
Rynerson, warmly. 

" O yes, you have. You have been guilty from 
the start of suppressing testimony ! And I charge,** 
said counsel, sternly, ** that you have deliberately and 
willfully suppressed important testimony T 

" I say you state a falsehood,** said Col. Rynerson. 
rising. 

Col. Fountain went on as if he did not hear it. 

" I will show this jury in a moment, and show it 
by the very indictment in my hand, that you have 
wilfully suppressed important testimony — even that 
of eye-witnesses, like Grisella Giagus, whose name 
is on this information, and no doubt she went before 
the grand jury. And 1 charge further that such 
unfairness is unlawful, and shameful, for you, sir, 
should have called her, and I could have drawn out 
, more facts on cross-examination than the law a^ 
lowed by this method.'* 
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** There, there/* said the Court, ** let's have no 
more wrangling. Go on with your argument.** 

** Is it possible ? My God, is it possible ?*' said 
prisoner's counsel, ** and is the court also against us? 
Are we not able to have a fair trial in Lincoln 
County ?*' 

** I fine you twenty-five dollars for contempt of 
court,'* said the Judge, sternly. 

"And I can't pay it ; I will withdraw from this 
case here and now. I will say no more. A fair 
trial is impossible.'* 

The Court rapped for order. Giagus fell on his 
knees before his counsel, and begged in tears that 
he go on. Mrs. Giagus and the two girls were by 
the prisoner's side, and with more tears begged that 
their counsel go on, saying, ** O speak to the jury ; 
speak! speak!*' Yet he refused, saying: " It*s no 
use ! It*s no use. The court and prosecution have 
shut out our defense. It*s no use : it's no use ! The 
jury are men with homes. They know.'* 

The spectators stood up. The jury were greatly 
touched by the scene. The Court urged Col. Foun- 
tain to go on, and still he refused. He knew his 
climax better. 

The prosecutor closed by an effort to correct his 
mistake in not calling Grisella, and to excuse the 
Court for the ** fine business,'* and to smooth mat- 
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ters over, but the effect on the jury seemed utterly 
lost and forgotten. 

The court made a brief charge. 

The jury had a stormy session. Tney argued on 
the unfairness ot keeping back part of the truth. 
They said : ** Who knows but the ranchman had 
clinched on his gun ?'* " Who would let a young 
'ruff* stand him off in his own house?*' ** Who 
would tackle an armed man without a gun ?'* ** Who 
would not drive him from his house if unfit to stay 
there?" **WAo is weak enough not to defend himself 
and his own IN THE NIGHT ? " 

The jury acquitted Giagus. 

This is a touch of far Western Jury trials, and not 
an unfair sample. The verdict was a just one in 
that section. 



SELF DEFENSE. 



A packed Recorder's Court room listened all day 
Tuesday to the trial of William Chisholm, for shoot- 
ing the big colored watchman Burgee, who had in- 
sulted his white girl by inviting her to call on him 
at the mill where both men were employed. 

Counsel for the defense repeated the boy wit- 
ness' story, and used some strong reasons for self- 
defense not often heard in a court-room, yet they 
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are full of sound sense and must be good law, for 
good law is the essence of good sense and reason. 

He said : 

" If this were a breach of contract or an accident 
case, Burgee could never recover, for he was the 
real author and cause of the wrong. He, by his 
act, has caused whatever has happened. He 
brought it on himself ! Listen to the story of the 
boy as I give it from memory. It is true, every 
word of it: 

" * Tm eleven years old, work at Craddock's Mill. 
Joe Burgee, who was shot by William Chisholm, 
was watchman. On Saturday night he said, * John- 
nie, if you'll take this note to your sister Til give 
you a nickle when you fetch the answer back* (the 
boy halted, out of breath). * Did he give you the 
five cents ? * * No, — when I took Sarah the note 
she said, * Who sent this ? * I told her Joe Burgee, 
the big colored man at the mill, and she read the 
note and commenced to cry. She didn't send no 
answer back, she cried.* 

" * What next happened ? * 

"* That was Saturday, and on Sunday Will Chis- 
holm called (he was engaged to Sarah), and Sarah 
told him, and he worked at the mill, and he and 
Sarah, Miss 0*Keefe, Mr. McDowell and I went to 
the mill and found Joe, and Will said, * Is that the 
man what sent the note ? ' And 1 said * Yes, he's the 
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same man/ and Will said, * Do you hear that Jo?' 
and Jo said * I don't send no note, I can't write,* and 
I said, * Yes, you did.' Will said to Jo, * You are a 
darned insulting nigger,' and Jo said, * That means 
fight, Capt, and when a man says I'm a nigger I 
fight,' and he took a hatchet and swung it out, and 
Will fired twice and I ran away. Jo was mad so he 
frothed at the mouth.' 

" Both of the girls tell this story by the boy, and 
this is proved by the two girls but denied by Jo 
Burgee — of course he would deny it. It went home 
to all of you of the jury. Chisholm followed up his 
attack and threatened to blow the black man's head 
ofif. 

" Why, because he was excited ! Why, beause 
Burgee had insulted his intended wife — one nearer 
to him than even his sister. Think of the monstrous 
picture! This young girl of seventeen, fair, pure, 
industrious, with prime of life, just about to enter 
that journey of happiness with the boy, and invited 
to visit a black man alone at a mill on Sunday, for 
what ? 

** That he might enjoy and pollute her purity ; 
that he might rob her of the jewel of her chastity- 
Of all the horrible crimes to thmk of this is the 
most monstrous ! Think of the villain sending the 
note by her own little brother for a nickel. Think 
4 
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of the villain who recently broke in on the Sisters 
of Charity to enjoy their purity and got fifteen 
years in Jackson prison, and all the people ap- 
plauded the just sentence. 

*' Gentlemen, I believe in law, in order, in de- 
cency, but the law of seltdefense reaches a case 
like this, for no man is obliged to stand still and 
merely protect his own person. He may protect 
his wife, his child, his mother, his near and dear 
ones as he would his own person. Yes, and they 
are often nearer to him than his own life. And I 
ask you for a moment to think of it, for you have 
wives and you have daughters, and you have had 
sweethearts, and you have been lovers, and I ask 
you if there ever is a time in the life of anyone 
when anything is nearer and dearer than the girl 
that he loves and is engaged to ? Would she be 
nearer if his wife, or dearer if his child or his sister? 
I say more, gentlemen, if the case had been my 
own, and I in his place, and a villain had sent a note 
inviting my wife, or sister, or child, or the girl I was 
engaged to, into a devilish snare like that, this trial 
would not have happened. It would not be assault 
or attempt to commit murder. It would be murder 
or nothing ; for as heaven is above me I would have 
shot him to kill, and would have bored the bullet 
not five inches in bis ^bpwldej and neck, but plurab 
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through his miserable carcass, and Td stand my trial 
and no one would convict me of murder. 

** This' is the law of self-defense. It is the law that 
roused our highest Judge, Brown, to fire on the bur- 
glar and shoot him half way down the stairs, as he 
retreated with his load of jewels, and what were the 
jewels compared with the virtue of his child had 
such an act been attempted ? 

** But you will not convict a man who went not to 
rob, nor to steal, nor to kill, but to find out who sent 
the note, and resolved that one or the other must 
quit the works, and when there the real guilty man 
further excited him by hurling a big tomahawk, like 
a frothing red Indian, over his head, as if to brain 
him and his companions. * * • * * 

" If all were to be judged by the impulses and 
actions of youth, one-half of the race would have 
wound up in prisons, till the prisons would not hold 
their inmates. We have all done little wrongs when 
we thought we were doing right ; we have acted 
like boys and have been boys. We are now nearer 
another view of life. We have crossed the half-way 
line and are looking port, the age when the other 
shore is nearer than the banks on which we started. 
But he and his companion have not seen the change 
which we realize. So, to them, it is still the morn- 
ing of life. 
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" Soon enough our homes will be broken up ; 
death will come and close up the doors of breath, 
shut out the light from the eyes, freeze the purple 
current of the veins, and we will know each other 
no more forever. They were about to found their 
home, and good homes should not be easily broken 
up. Yet you are asked to take this young man, in 
the full glow of youth, from a good family and hon- 
est labor, and hand him over to prison for five or ten 
years, for doing what many would have done, and 
you would have done, or might have done, in his 
condition — for the appeal to him in the insult to his 
dearest friend was more than he could bean It 
touched his warm heart in a tender place. You 
have been lovers once ; you know what it meant. 

" Take him ; judge him. Lead him to prison or 
to liberty. He is in your hands. I have done my 
duty, and 1 beg you to remember that the good you 
do to others will ever follow you, and whether you 
go to the sunny climes of the South, or the moun- 
tain slopes of California — whether you cross to the 
shores of older worlds beyond the sea, to save this 
young man's life will follow you and bless you ; it 
will cheer you when done, and often when in dreams 
or in distant lands you will recall this day's busi- 
ness, if you do it well. And I know, gentlemen, 
you will do it welly for I feel it in the air and see it 
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in the faces of this vast crowd of listeners, who are 
saying, mentally, let him go free and find no harm 
from your verdict, but give him his liberty and give 
him his life.'* 

The jury remained out three hours, and stood 
eight to four in favor of acquittal. The Court took 
the prisoner's personal recognizance and released 
him, amid the hearty applause of the audience, who 
believed that Burgee brought it on himself, as coun- 
sel had strongly urged. 

Chisholm belonged to a good family. No doubt 
he was hasty and shot too many times, but Ke was 
excited. His worst act was in running away to 
Chicago. He should have faced the music. 



HOW AND WHY. 



Lawyers like to know how and why a thing is so. 
It is not enough to tell a lawyer that Andrew Car- 
negie is one of the few men in America with a mil- 
lion-a-year income. That is not what they want to 
know ; nor that a man in Pittsburgh invented the 
air-brake, and is a millionaire ; and that Edison is 
the most noted electrician of his time. What peo- 
ple want to know is, how did these millionaires make 
their money? And how they can do likewis^. In 
this respect lawyers are inquisitive. 
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Nor is it enough to tell a class that Matthews 
was one of the most learned and eloquent advocates 
in Ohio, when appointed under Garfield to the 
United States Supreme Court Bench. Men ask 
wherein a man is wise, or great, or learned and elo- 
quent, and why one man is able and influential, while 
others are as able without influence. The reason is 
not so easily given^ but it may be found to fall under 
the Carlyle rule of success, which is : " Success in life 
depends upon the number of persons that one can tPtake 
himsejf agreeable to'' And the rule applies in all 
callings : A successful minister is one who draws a 
house and has influence; a successful doctor one 
who cures most patients ; a successful trader, mer- 
chant or banker one who brings the most custom. 

What is true ol trades and professions must apply 
to speakers and lawyers, who must be first heard of 
as advocates. That is the usual method of gaining^ 
clients. It is this that gives one the general charac- 
ter of a lawyer, so Justice Matthews, being an ex- 
cellent speaker^ 2i powerful advocate^ was crowded with 
business and soon acquired a splendid practice, and 
by the work, the fitness and experience, he became 
wise, for he loved his practice^ and gave it the prime 
of his manhood ; gave his genius, his talent, his 
great gift of reason, his wisdom of experience. 
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Edmunds, of the same age, and even less college 
advantages, is the peer of any living lawyer; com- 
menced at the lowest round of fame's tall ladder, 
and reached the highest, by less eloquence and 
great logical power and acumen ; each had his sepa- 
rate way of convincing men, and of securing a fol- 
lowing: of making themselves agreeable to others. 
He lately advised the House of Commons on an 
American law question. 



FAME. 

I have noticed the names of two great men — Bar- 
low and Bartlett — who each made a brighter local 
than national name, and no doubt either had the 
capacity for doing his state some service in other 
fields than in the line of professional duty ; yet each 
contented himself with that fame which follows 
good work in any calhng. 

That such men fail to attain the full measure of 
their fame while living is due, perhaps, more to 
their entire devotion to a single duty than the aver- 
age of their class. It is rarely the case that two 
such ardent lovers of the law as a science, such ripe 
scholars and men of marked ability, should rest so 
long in one place, and with one pursuit, unknown to 
so many of their fellow craftsmen. Usually it takes 
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but a few years* practice in a large city for talent to 
come forward and genius to express itself. 

In the case of Butler, Edmunds, Conkling, Inger- 
soll, Pryor, Dougherty, and their class, fame seems 
to cling to them wherever they practice, and wher- 
ever they go. Fame is a quality of itself, born in 
the man out of his work, or by accident. It need 
not follow that the deepest are most famous; the 
wisest may be too reserved, too diflBdent, and may 
lack the one characteristic of a striking nature. 

There is something in the living advocates just 
mentioned that sets them apart from their fellows, 
by their peculiar methods, their tact, wit or elo- 
quence, which creates fame and forms a reputation 
ere they are aware of it. A single case, like Henry 
before the Parsons ; like Butler attaching a wheel ; 
like Lincoln, with an almanac in a murder trial, or 
like Ingersoll and Dougherty, before their separate 
conventions, will do more to render such men fam- 
ous than the routine of general practice would do 
in a half hundred years. 

Fame is fleet-footed and her foot-prints easily 
erased. An orator like Talmadge or Beecher may 
draw their characters in outline in a few sermons, 
yet they paint and retouch them many, many times 
before the world has the full-formed likeness. A 
writer like Whittier or Bryant makes his likeness 
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out of* words and word paintings, and, as an artist 
can only hope for fame by one, or a few, master- 
pieces, so an orator or lawyer has to find his forum 
before he is famous. 

It is a striking fact that a war produces strange 
characters out of odd material, and great events are 
born in the din of battle ; so the character of law- 
yers, in a majority of cases, is a mixture of genius, 
industry, accident and eloquence, and no one can 
tell which gift will do most to form a great charac- 
ter. It is safe to rely alone on industry, and trust 
the result to the future, with the faith, ** All things 
come to him who waits,*' and hundreds have never 
lived to see the full measure of their character re- 
cognized. In the same class, in the same city, 
growing up with the same gifts with Webster and 

Choate living way beyond the men that touched 

the world with their eloquence and statesmanship, 
goes forth to meet them one almost a stranger to the 
roll of fame . 

Character is not built of soft material, easily 
worked. It is not drawn by a single stroke of the 
painter's brush. It takes years of labor, or marvel- 
ous gifts, to make it. All are not going by the same 
road, even if pointed to the same strange destiny . 
The struggles of many seem long fruitless, and only 
the few fortunate attain eminence. The scientists 
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who preceded Edison, the inventors who wftre pio- 
neers ioT Bell, the early navigators, and even the 
real authors of many patents, sleep in xramairked 
rest, while the persevering and hopeful gain honor 
and promotion 



A FRAUD CASE. 



" The whole story is romantic. The plaintiff, as 
you have seen, is growing old, a farmer, honest, in- 
dustrious, and ingenious ; he has peddled some, and 
once been a livery man, later became a merchant. 
In 1877 he started a hardware, tinware and ped- 
dlers' supply store, and later had a branch house. 
He had little or no education, not even able to read 
or write, save his own name, and that little learning 
was a damage to him, for he signed checks in blank, 
and trusted them to boys to be filled out to his pre- 
judice, and finally to his financial ruin. 

*• His business career is the very one likely to fol- 
low men of his lack of fitness to battle with the 
storms and financial disaster that came in 1878 — that 
whirlwind of bankruptcy and failure that swept the 
country like a tornado, breaking down strong 
houses and carrying away men that had before 
known only success and prosperity ; that time when 
the whole nation was rocked by the strong storm of 
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financial upheaving ; when the broken stocks were 
thrown on the market, when tramps paraded the 
country, when men cried for greenbacks and a 
change — any change — in money matters, till the 
whole bottom of our financial creation seemed fall- 
ing out, and the buildings were rolling together in 
the ruins, then was the failure of this farmer mer- 
chant. ******** 

** But of all these mighty firms that went under, 
and paid ten cents to thirty cents on the dollar, none 
were arrested for fraud, none arrested for false pre- 
tenses ; some failed and grew rich ; many of them 
prospered since, and seemed honest. And when 
this poor farmer failed — a natural failure — what do 
we find? This we find: They hunt him from his 
store, arrest him for debt! false pretenses! drive 
him to Canada, in exile from his family, and there 
keep him seven months, in poverty and rags, till he 
almost starved to death, living on seven cents a day, 
then they send lawyers, and try to force him to tell 
lies, then sign written statements of lies, then swear 
to lies, and he refuses till counsel is sent for, and 
advise him to go home. And he goes home, and 
lo ! all he had is swept away ! He had secured his 
boy, Clarence, for money borrowed, and his friend 
for more ; but all is gone, and he is poor ! 



* * 
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" It was an old Roman Commoner, with shaggy ^ 
hair and grizzly beard, and bent form and ragged 
clothes, who, nearly three thousand years ago, said : 
** Romans, I am from your debtor's prison. Once I 
traded on your streets, and borrowed and paid 
again. One day I was surety for a friend, who  
iailed, and 1, too, failing to make good the debt, was 
hurried to the prison cell. Romans, 1 am free now. 
It is not for myself I speak thus, but lest others go 
where I have been, I would abolish such a human 
curse!** His story moved all Rome ! That prison 
was abolished, and more than thirty years ago, in 
Pennsylvania, James Buchanan abolished imprison- 
ment for debt, by a powerful appeal in his state, and 
here in our state the intelligence of the people 
wiped it from our statute books, and still a barbar- 
ous relic of false pretenses remains ! 

** And here is the Roman Commoner, who pleads 
by his looks and acts, * 1 would abolish such a 
curse/ What has he done? Deep in trade, met 
every dollar ever due, even to the day of his leaving 

for Canada, and still the great big greedy firnis bear 
down on him with iron hands to crush him, and not 
only hold all he has, but would have you rob him of 
the last bright jewel of his life — his good name, his 
honor — and brand him as a fraud and bring him on 
to prove he is a fraud ! This is the grandest audac- 
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ity I ever saw. It is not enough to take his goods 
and break him up, but they take his boy's mortgage, 
his exemption that the state allows, and all he had, 
and cry for more ! This is not fair. It is cruel. It 
is barbarous. It is inhuman. It is wrong. It is 
absolutely cruel. It is mean^ gentlemen. 

" They claim he secured us on all he had, while 
they are his friends. They his friends ! Well, gen- 
tlemen, when I am fifty-five, and want a friend, and 
have had one who trusted me to goods and money, 
one I confided in, and I secure him, and others get 
jealous and arrest me, try to put me in the debtor's 
prison, drive me from home, seven long months in 
poverty and rags, try to buy me to lie and swear to 
lying statements, and at last promise to pay my 
friend, save some for my boy, and I come home and 
find their attachments have taken all, and all is 
g-one ! Which shall I choose for a friend ? This is 
worse than border ruffians do ! Let me illustrate by 
a story : 

" It was a hot evening in July, i860 ; a herdsman 
^was moving his cattle to a new ranch, further north, 
near Helena, Texas, and passing down the banks of 
^L stream his herd became mingled with other cattle 
that were grazing in the valley, and some of them 
failed to be separated. The next day about noon a 
l3and of a dozen mounted Texas Rangers overtook 
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the herdsman and demanded their cattle, which they . 
said were stolen. 

** It was before the days of law and court-houses 
in Texas, and one had better kill five men than to 
steal a mule worth five dollars, and the herdsman 
knew it. He tried to explain, but they told him to 
cut his story short. He offered to turn over all the 
cattle not his own, but they laughed at this propo- 
sition, and hinted that they usually confiscated the 
whole herd and left the thief hanging on a tree as a 
warning to others in like cases. 

"The poor fellow was completely overcome. 
They consulted apart a few moments, and then told 
told him if he had any explanations to make or bus- 
iness to do they would allow him ten minutes to do 
so and defend himself. He turned to the rough 
faces, and commenced ; * How many of you men 
iave wives?* Two or three nodded. * How many 
of you men have children? * They nodded again. 

** * Then 1 know who I am talking to, and you'll 
hear me,* and he continued : * I never stole any cat- 
tle; I have lived in these parts over three years. 
I came from New Hampshire ; I failed there in the 
fall of *57, during the panic. I have beien saving ; I 
lived on hard fare ; I have slept out on the ground ; 
I have no home here. My family remain east, for I ' 
go from place to place. These clothes I wear are 
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rough, and I am a hard looking customer; but this 
is a hard country. Days seem like months to me, 
and months like years ; married men, you know that 
but for the letters from home — (here he pulled out a 
handful of well-worn envelopes and letters from his 
wife) — I should get discouraged. I have paid part 
of my debts. Here are the receipts — (and he un- 
folded the letters of acknowledgement). I expected 
to sell and gp home in November. Here is the tes- 
tament my good mother gave me ; here is my little 
girFs picture, God bless her !* and he kissed it ten- 
derly, and continued : *Now, men, if you have de- 
cided to kill me for doing what I am innocent of, 
send these home,, and send as much as you can from 
the cattle, when I am dead. Can't you send half 
their value ? — my family will need it.* 

** *Hold on, now, stop right thar!* said a rough 
ranger. 'Now, I say boys,' he continued : *I say, let 
him go. Give us your hand, old boy ; that picture 
and them letters did the business. You can go free ; 
but you're lucky, mind ye.* 

*' 'We'll do more'n that,' said a man with a big 
heart, in Texan garb, and carrying the customary 
brace of pistols in his belt, 'let's buy his herd and let 
him go home now.' 

"They did, and when the money was paid over, 
and the man about to start, he was too weak to stan d 
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The long strain of hopes and fears, being away from 
home under such trying circumstances, the sudden 
deliverance from death, had combined to render him 
helpless as a child. He sank to the ground com. 
pletely overcome An hour later, however, he left 
on horseback for the. nearest stage route, and, as 
they shook hands and bade him good bye, they 
looked the happiest band ol men ever seen. 

"So deal with this farmer. 

"Such men do not steal. Such men are not frauds. 

"They claim to be his friends. So do we. We 
met him in his dire distress. We saw him poor. 
Talk of jails, talk of prisons, talk of poverty and 
hunger! It was more. 

"Povert3% rags and starvation ! Not even the cat- 
tle that the exiled herdsman had. Banished from 
home. Unable to write. Deprived of the letters 
that the herdsman had. The prisoner for debt was 
no more wronged than this farmer who has failed . 

"Restore him his character, gentlemen ; and think, 
in after years, how you hardened not your kearts,^^ 
Verdict, $3,200. 
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A DRAMATIC CASE. 

Susan Dawson, otherwise known as "Broncho 
Sue,** who bore a very shady reputation, was in- 
icted for the murder of a man named Black, in the 
own of Socorro, New Mexico. It was said and be- 
lieved that this woman who was charged with hav- 
ing killed three other men and who bore the reputa- 
tion of being the leader of a gang of horse thieves, 
had murdered Black to obtain possession of his prop- 
erty, she living with him at the time of the homicide. 

So bitter was the feeling against her in Socorro 
county that her counsel early moved to change the 
venue, which was granted and the case came on to 
be tried at Silver city, just before Christmas, in 1888. 

The circumstances attending the homicide were 
briefly these : while defendant and the man Black 
were living together, she, on the morning of the 
homicide, went up town to purchase cartridges for 
her revolver. The storekeepers refused to sell, when 
she succeeded in persuading a negro to purchase 
them for her. In the afternoon the n'eighbors in the 
vicinity of the house were startled by hearing a pis- 
tol shot, immediately followed by another, and Bron- 
cho Sue ran out into the street with the pistol in her 
hand, saying, "I have killed him.** 

Upon entering the house Black was found lying 
dead in an inner room. He was in bis night clothes. 
5 
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Pieces of broken glass were scattered on the floor 
and near the door lay an ax. 

The defendant claimed that the deceased had 
thrown a tumbler at her and then started to pick up^^ 
an ax, when she had shot and killed him. The de-^^ 
fendant was possessed of abundant means and placed 
property valued at thirteen or fourteen thousand 
dollars in the hands of Col. Fountain for the pur- 
pose of securing his fee and also to secure any bonds- 
men who might become her sureties, if she were ad- ] 
mitted to bail. 

The prosecuting attorney. Col. S. M. Ashenfelter, 
of the Third District, was assisted by the prosecut- 
ing attorney of Socorro County District, Mr. H. B. 
Ferguson, a brilliant lawyer and an efiFective pros- 
ecutor; they also had the assistance of Col. Wm. 
Breeden, the attorney general of the territory, 
one of the most efiFective prosecutors iu New Mex- 
ico. 

The feeling was strong against the defendant. 
Her reputation was atrociously bad and no one 
doubted that she would be speedily convicted. She 
had two sons, one named Will Raper, by a former 
husband, who was attending the court and trial, os- 
tensibly in the interest of his mother, but counsel 
early discovered that Bill Raper was doing all in his 
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power to secure bis mother's conviction and that he 
intended to be a witness against her. 

Seizing upon this he determined to use it as a 
means to secure the woman's acquittal. A good 
jury was obtained, composed of the best citizens of 
Grant county. The killing of Black was proven. 
The prosecution had already made out a strong 
case when to the astonishment of every person in the 
court-house, except Col. Fountain, Will Raper was 
called and sworn. He testified that the defendant 
was his mother; that the killing of Black was pre- 
meditated ; that a few months before Black was 
killed, he, his mother and elder brother, Joe, had en- 
tered into a conspiracy to murder Black for his 
money ; that the plan was for his mother to induce 
Black to go to bed with her ; the two sons were to 
find them in this position ; Joe Raper, the other 
brother, was to kill Black ; Bill Raper, the witness, 
was to be a witness in Joe's favor, and they were to 
divide Black's property between them. He testi- 
fied that he was not present at the time his mother 
killed Black, but that after the homicide she had 
come to him and told him that she had killed 
Black to get his money; that after the shooting she 
had broken a glass and laid the pieces down on the 
floor, and that she had laid aji ax near the door so as 
to corroborate the statement which she intended to 
make, that Black bad assaulted her with an ax and 
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she had killed him in self defense. There was a 
thrill of horror through the court-room when this 
testimony came out, aroused, however, by the fact 
that this young man was testifying against his own 
mother. 

That closed the evidence for the prosecution. 

After Will Raper had concluded his testimony de- 
fendant's counsel looked at him in apparent amaze- 
ment ; he looked at the jurors, at the bystanders and 
at the court, as if he were overwhelmed at the atro- 
city of this young man testifying in this manner 
against his own mother. 

Judge Henderson, who was presiding, said **Do 
vou intend to cross examine this witness ?** 

"Yes, your honor, I desire to cross examine him 
thoroughly." 

Turning to the witness he said : 

"Is this your mother?" 

"Yes." 

"And do you wish to hang your own mother ?" 

"We object," said the prosecuting attorney. "Go 
on," said the indignant juge, "and ask this witness any 
question you wish ; no objections will be entertained. 
You shall hav^ wide latitude." 

"And so you want to hang your own mother?" 

"Well, she ought to be hung," replied the witness, 

"When did you first tell this story ?" 



f 



^ 
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"Last spring.'* 

**Last spring you were in jail in Dona Ana county 
were you not, charged with an assault to murder?" 

"Yes," said the witness. 

"Your mother paid me $500.00 to defend and ac- 
quit you, did she not?" 

"Yes." 

"And I did defend and acquit you, did I not?" 

"Yes." 

"And as soon as you got out of jail by your moth- 
er's aid you told this story and had her indicted, did 
?»» 

"Yes," said the witness, "I did." 

"After your mother was arrested and put in jail 
did you not forge her name to an order and so ob- 
tain possession of her diamonds and other jewelry?" 

"Well," said the witness, "I did not forge it, I just 
wrote it." 

"Well, you got her diamonds, her watches, her 
golden chains and other jewelry, did you not?" 

"Yes, I did." 

"And you expect to hang your mother, do you ?" 

No answer. 

"Your mother has property worth thirteen or 
fourteen thousand dollars, has she not?" 

"Yes." 
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*'And when she is hanged you expect to get about 
half of that property I suppose f* 

"Well," said the witness, "I ought to have it." 

And so the cross examination continued, counsel 
asking the witness after almost every response he 
made, ''And so you want to HASGyour mother f 

When the witness was released from the cross ex- 
amination he took his seat in the front row of the by- 
standers in the crowded court-house. The case for 
the prosecution was closed. 

Col. Fountain had anticipated the testimony of 
Will Raper, and was prepared to make a startling 
comparison between the boy and his mother, which 
could not fail to make a very strong impression upon 
the jury. 

The defendant herself was called to the stand and 
sworn. She was a shrewd witness, cool, collected 
and nervy, and knew what was expected of her, and 
did her part to perfection. 

*'Do you know this young man who has just testi- 
fied ?" 

"Yes," said the woman, "he is my son," and bow- 
ing her head she put her hands to her face and burst 
into a flood of tears. 

"Did you hear the story he told the jury ?" 
"Yes." 



Skill in Trials. 59 

'•I wish you to tell this jury whether that story is 
true or false." 

**1 wont answer,** alipost shrieked the woman. 
"Why not ?" said counsel. 

"Because/* said the defendant, "he is my son and 
1 would rather be hanged a thousand times than 
swear that my own boy had committed perjury, I 
cannot make him suffer as 1 suffer for him." 

"That will do," said counsel, "Stand down." The 
defendants rested their case without cross examina- 
tion. 

Mr Ferguson made a very able and effective open- 
ing address to the jury . 

When defendant's counsel arose it was expected 
that he would make an elaborate review of all the 
testimony, but instead of doing this he threw every- 
thing aside but the testimony of Will Raper. He 
poured forth a flood of passionate denunciation on 
the head of the miserable witness and after having 
raised a storm of indignation against the young man 
he turned, pointing his finger at him, said, "Go forth 
you accused and branded thing ; henceforth no hon- 
est man will take your hand in friendship ; hence- 
forth no woman, however low or vile she may be, 
will submit to the caresses of the infamous being 
who has sought to consign his mother to the gal- 
lows.** Turning he placed his hand upon the poor 
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woman's head and said, "Look, gentlemen of the 
jury, on this poor, unfortunate woman; whatever 
crimes she may have committed, they have been a 
thousand times expiated during the last hour's agony, 
while her own son seeks to have you hang her ; she 
refuses to say that her boy has committed perjury. 
Find her guilty and consign her to the gallows if you 
will and thus aid him in his wicked scheme to get 
and squander her fortune after she is dead, but from 
the time that your verdict is pronounced until the 
awful moment arrives when she ascends the gallows 
and the black cap shall be drawn over her and the 
drop shall fall beneath her feet, and plunge her into 
eternity, there will be but one thought in her heart 
and that will be a loving and kindly one for this atro- 
cious thing, to whom she was so unfortunate as to be 
a mother, and the last prayer that will linger upon 
her lips as she pleads from the scaffold will not be 
for herself, but for this poor, miserable, unnatural, 
inhuman son. 

**Weare on the eve of Christmas, that old-fashioned 
Christmas of our early homes ; how the thoughts of 
all men on this far frontier go back at this time to 
their boyhood, to the days when they stood at their 
mother's knee, to the love we all entertained for our 
mothers and our homes and I will undertake to say 
that if any of you had been placed in the position of 
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this witness, instead of hurrying here to testify 
against her as he has done you would rather have 
stolen a horse and fled the country, or, if you were 
seized and brought here by force and placed upon 
this stand and compelled to testify against your 
mother, if you knew facts would convict her, you 
would do one of two things; you would either 
refuse to answer and be sent to jail for contempt of 
court, and there die and rot before 3'ou would open 
your lips, or you would go on the stand and commit 
deliberate perjury to save the life of your own 
mother, 1 know I would ; I know you would, and I 
know that every man in this court-house who has a 
heart within him would sell his life rather than hang 
his own mother and you will not help him do it/* 

The prosecuting attorney attempted to overcome 
the feeling which he saw had been aroused against 
the witness. Bill Raper, and in favor of the defend- 
ant ; but it was like attempting to stem a rushing 
torrent. He halted and stammered and finally broke 
down and gave up the contest. 

The jury having been charged, retired, and in two 
mmutes returned into court with a verdict of **Not 
guilty." 

There was a cheer in the court-house. The im- 
mense audience rushed out; the witness, Raper, 
was seized and there was an effort made to lynch him. 
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his Counsel and others interfered to prevent this, 
but the miserable boy was ordered to leave town 
forthwith, and he did so. 



HINTS ON TIME. 



The time to say and do a thing is very material in 
law. Like wit, its promptness is everything. Delay 
dulls it. 

The first meeting with a client is the time to ar- 
range about fees. He is in deep earnest then. He 
will lose some of his interest later on. The novelty 
in law changes when the suit is ended. When men 
feel wronged they would give half a kingdom to be 
made right — the time to deal, to settle, to make bar- 
gains, is when the client wants to make one at the 
front end of his lawsuit, collection, or settlenient. 

The time to state jury cases, is at the very first op- 
portunity. Before their minds are over-loaded, over- 
biased against you. There are times in life when 
a child can convince us. Let him cry of pain and 
we sympathize. Let him point to an object near 
by and we look to it. The earlier the statement, the 
nearer the range. It takes a fine marksman to shoot 
when the game is far distant. The early statement 
is in close range of the jury. 
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The time to stop proving? That's the most deli- 
cate question ever presented to a trial lawyer. Never 
start or stop with a bad witness. Late and early 
impressions are both lasting. Stop at some point 
where the case seems clearest, simplest and easiest 
to remember. Don't stop too soon. Better go a 
trifle beyond it. Stop when the point ends. Stop 
where the climax closes. Stop nearest victory. 

When to stop reading? Not when the court agrees 
with you. The court nas not heard the opposing 
counsel. It is better to cite four cases than one, but 
three recent ones are ample. The court will be bi- 
ased just a little. He may have had a similar case of 
his own. He may think the other side is the right 
one in reason. He may regard equity. You will 
gain with the court by a fortified postition. 

When to stop talking? Not when a juror sleeps. 
Some stupid one may have an overloaded stomach — 
another may have been out late — a third may not 
care much for argument. To stop before address- 
ing, by word and look, each juror by himself, separ- 
ately, is to stop too soon in all cases. It is a compli- 
ment, a right (a slight without it) to see that the jur- 
ors each understand you. Besides while you talk to 
one, all the others listen better. The person spoken 
to is not the best listener — not by any means. By 
logic, story, incident, or illustration, you should 
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talk to every one on the panel; talk candidly, firmly, 
fairly, confidently, with neither bluster nor waver, 
with short, pithy sentences, easily understood, and 
so enforced as never to be forgotten. Talk like an 
archer who hits what he aims at ; like a believer 
and one who weighs what he says ; like a buyer who 
pays for his purchases, and you will know when a 
majority are with you, and that is the stopping place. 

The time to stop study ? When study is a burden. 
When the eyes are too weary to longer endure it. 
Life is better than law. Health is grander than 
riches. Vigor of mind and of body are both needed. 
A blind lawyer would be greatly hindered. What 
are you living for, anyway, but enjoyment and use- 
fulness ? Law is not always learned by reading it. 
Great lawyers are not all book worms. It is the man 
of clear wisdom and forecast, the keen thinker, the 
clear planner, the far-ahead looker, the student of 
facts and of evidence, the man who sees clearest, 
who knows what the end will be and is ready for it, 
who can tell when a case is established and not how 
many old cases somewhat similar have been estab- 
lished, that is really competent today as a trial law- 
yer. Forecast is the rarest quality, and forecast 
only comes of clear thinking. 
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WEBSTER ON MURDER. 

Daniel Webster made the finest criminal speech of 
his lite, in which he defined the situation of a man 
who has committed a murder. 

"Such a secret can be safe nowhere. The whole 
creation of God has neither nook nor corner where 
the guilty can bestow it and say it is safe. The 
human heart was not made for the residence of such 
an inhabitant. It finds itself preyed upon by a tor- 
ment which it dares not acknowledge to God or 
man. The secret which the murderer possesses soon 
comes to possess him. He feels it beating at his 
heart, rising to his throat and demanding disclosure. 
He thinks the whole world sees it in his face, reads 
it in his eyes, and almost hears its workings in the 
very silence of his thoughts. It has become his 
master. It betrays his discretion, it breaks down 
his courage, it conquers his prudence. It must be 
confessed ! it will be confessed ! there is no refuge 
from confession but in suicide and suicide is confes- 
sion. 



DICKENS ON MURDER. 

"Did no man passing through the dim streets 
shrink without knowing why, when became stealing 
up behind them ? As he glided on, had no child in 
its sleep an indistinct perception of a guilty shadow 
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falling on its bed that troubled its innocent rest. 
Did no dog howl and strive to break its rattling 
chain, that it might tear him ; no burrowing rat 
scenting the work he had in hand essay to gnaw a 
passage after him that it might hold a greedy revel 
at the feast of his providing? When he looked 
back across his shoulder was it to see if his quick 
footsteps still fell dry upon the dusty pavement or 
were already moist and clogged with the red mire 
that stained the naked feet of Cain? 

"Murder ! He had come to it ! The victim. 

"He was flushed with wine, but not gay. His 
scheme had succeeded, but he showed no triumph. 
The effort of sustaining his difficult part before his 
late companion had fatigued him, perhaps, or it may 
be that the evening whispered to his conscience, or 
it may be — as it has been — that a shadowy veil was 
dropping round him, closing out all thoughts but the 

presentiment and vague foreknowledge of impend- 
ing doom. 

"If there be fluids, as we know there are, which, 
conscious of a coming wind or rain or frost, will 
shrink and strive to hide themselves in their glass 
arteries, may not that subtle liquor of the blood 
perceive by properties within itself, that hands are 
raised to waste and spill it ; and in the veins of man 
run cold and dull as his did in that hour? 
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"The glory of the departing sun was on his face. 
The music of the birds was in his ears. Sweet wild 
flowers bloomed about him. Thatched roofs of 
poor men*s homes were in the distance ; an old gray 
spire surmounted by a cross rose up between him 
and the coming night. 

**He had never read the lesson which these things 
conveyed ; he had ever mocked and turned away 
from it; but before going down into the hollow 
place he looked round once upon the evening pros- 
pect sorrowfully. 

**Then he went down — down — down — down — into 
the dell. 

THE MURDER. 

**Never more beheld by mortal eye or heard by 
mortal ear — one man excepted. That man parting 
the leaves and branches on the other side near where 
the path emerged again, came leaping out soon after. 

•*What had he left within the wood that he sprang 
out of it as if it were a hell. 

**The body of a murdered man ? In one thick, 
solitary spot it lay, among the last year's leaves of 
oak and beech, just as it had fallen headlong down. 
Lapping and soaking in among the leaves that formed 
its pillow ; oozing down into the boggy ground as if 
to cover itself from sight ; forcing its way between 
and through the curling leaves as if those senseless 
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things rejected and foreswore it, and were called up 
in abhorrence, went a dark, dark stain that dyed the 
whole summer night from earth to heaven ! 

THE MURDERER. 

"The raging thirst, the fire that burnt within him 
as he lay beneath the clothes, the augmented horror 
of the room when they shut it from view, the agony 
of listening in which he mid enforced regard to ev- 
ery sound, and thought tne most unlikely one the 
prelude to that knocking which should bring the 
news ; the starts with which he left his couch, and 
looking in the glass imagined that his deed was 
broadly written in his face, and lying down and bury- 
ing himself once more beneath the blankets, hear 
his own heart beating murder, murder, murder, in 
the bed. What words can paint tremendous truths 
like these?" 



TO TURN ATTENTION. 

An incident in a trial may turn attention, may call 
a halt and lead men to reflect on the danger of too 
hasty conclusion. Public sentiment often warps 
public justice. A jury is sometimes misled by out- 
side pressure, A western lawyer feeling such an 
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emergency, used the following graphic illustration 
with marked success in a circumstantial evidence 
trial for murder. 

"A passenger train was pulling into the station of 
a little New England town. The engineer had seen 
many years of continuous service on that particular 
run and was known and honored as a reliable man, 
and it was known to an inch where he would stop 
his engine upon reaching '*e town. 

**A great celebration was held in the town, one 
day, and when the train came in the track for fifty 
feet ahead of the point where the old-time engineer 
had always stopped his train was crowded with men, 
women and children, so great confidence did all 
have in the power and rule of the old engineer to 
always stop his engine at the one particular spot. 

"But on this festal day when the train came in — 
horrors of all horrors ! Instead of stopping at the 
spot, it plowed on through the dense mass of hu- 
manity, grinding the life from out a score ot human 
beings, and stopping only when its wheels had found 
no more of human blood to drink. 

"Curses deep and black as ever were uttered, were 
rained down upon the engineer. Then came the 
cries of *Lynch him ! Lynch him !* 

"A rope was procured but before it could be 

wound about his neck some of the cooler heads in 
6 
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the maddened mob counseled less haste — advised 
that the *fiend of an engineer* be given a moment or 
two to explain. 

"With his face as white as a spectre the engineer 
stepped to the platform of his cab, and looked the 
turbulent sea of infuriated humanity full in the face. 
But he was speechless. 

** ^Enough,* hissed the crowd. *His crime has 
stricken him dumb ! Put the rope about his neck — 
the bloody monster !* 

***Never! For God's sake never!* shouted the 
fireman, whose trained eyes had been eagerly scan- 
ning the more important mechanism of the locomo- 
tive. 

" *Here !* he continued holding aloft a little broken 
bolt not an inch and a half in length, * Here is the 
cause of the accident — a broken bolt at the throttle!' 

"And so it proved to be, when those who had 
counseled discretion in the wreaking of vengeance 
upon the engineer had made an examination, no 
blame could be found. It was an accident. 
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DEFENDING THE GUILTY. 

Most certainly the guilty should be defended, to 
determine the degree of guilt. 

In a criminal trial the lawyer is not the judge. He 
is not even a juror. He stands for his client. His 
appeal is the appeal of his client. His voice is the 
voice of the accused, who has a right to be heard. 
In the Sickles case no one doubted the fact that Gen. 
Sickles shot and killed Key. But some one should 
speak for him. Edwin M Stanton and James T. 
Brady both appeared for him. In the trial a reference 
was made to the effect on Sickles as they broke the 
news to his child, and he broke down in the court- 
room and sobbed, and quivered, and shook with ag- 
ony. His wise counsel said that he had already 
spoken most eloquently for himself. They rested 
on his acts and won. But they certainly had a right 
to be there and defend him. 

In the Hayden case in Wisconsin, Emory Storrs 
defended Judge Hayden for shooting the betrayer 
of his wife, and said : "It is not in the law, it is not 
the law, for laws were never made broad enough nor 
statutes strong enough to restrain a husband's hand 
from punishing the invader of his home." 

One recently defended, the Beamer-Baker Case, 
where the guilt seemed certain. Beamer kept a res- 
taurant ; Baker boarded with him ; fell in love with 
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his wife; induced a divorce; married Mrs. Beamer ; 
settled in the same city. One day they met and 
Beamer beat Baker nearly to death with a loaded 
cane. He had carried the grudge, and could not 
sleep. He was not insane. 

In the defense this line was used. Beamer acted 
in self defence. In the quarrel it came out that Bridge 
in taking Beamer off heard him say "Let me hit him ; 
he stole my wife ! He broke up my business ! He ru- 
ined my homer This was enough to provoke a 
quarrel ! Cicero said '*this is the law, O judges, that 
we have not learned from books but was born in us, 
that if our life is in danger from robbers or enemies 
any means of safety is honorable: * * * Reason 
hath taught this law to learned men, necessity to 
barbarians, custom to all nations, and nature to 
wild beasts." 

Counsel told this fable: "It's two o'clock — all are 
asleep — Oren Scotten is aroused with a drawn re- 
volver by one who says : *show me your money.* It 
is shown — 'I see a ring on your wife's finger, take it 
off.* The wedding ring comes oil. *Show me down 
stairs !* He is shown down and so excited is Scotten 
that he invites him to call again ! 

"Out into the night went the burglar. Back to his 
room went Scotten. His jewels and money and wed- 
ding ring were gone but his wife was left! In the 
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case at the bar the wife was gone. And who shall 
say but that Scotten had a right to kill the robber 
half way downstairs or out in the yard or anywhere 
and the city say amen, for society would be safer! 
And who will say but Beamer could avenge the de- 
stroyer of his home when in his words he said *Let 
me hit him ! He stole my wife ! He broke up my 
business ! He ruined my home !* 

The cases are many where we know the guilt 
and see the extenuating circumstances.** 

This case is reported in full in Tact in Courts under 
the law of self defense. 



A LAWYER'S AMBITION. 

The ambition of man is to rise above his fellows. 
It is born in his heart to seek honor and position. 
If he believes he is suited to the place the desire is 
laudable. The ambition of our race is to possess some- 
thing rare, valuable, and unlike that enjoyed by oth- 
ers. Such is the very beginning of thrift and enter- 
prise. In warmer climates where the sultry heat 
unnerves one for business and active exercise, less 
attention is paid to competing energy. In a race 
like Americans, a wise man may rightfully wish to 
rise above his fellows, and lawyers of all men have 
the most to excite *their ambition . 
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In the play ot Hamlet, that masterly description 
of a cruel murder, or the story of Macbeth, the res- 
cue of the Merchant in the Shylock case in taking 
but a single pound of flesh, there is no scene or in- 
cident not equalled in modern times with actual 
and equally dramatic surroundings. As a class the 
American lawyers have lived through more history, 
known more romance and enjoyed a broader exper- 
ience than those of any other nation or people. 

The ambition of our forefathers was to found a 
model government — higher and more lofty than any 
preceding it. The ambition of our statesmen — who 
have been largely lawyers — has ever been to eclipse 
and surpass all previous experiments, and the fact 
that the honors of the nation were left open to com- 
petition has been a spur and a stimulus to American 
ambition. 

But the shading of the picture is not always of 
light, or rose, or high coloring. It turns into twi- 
light, into sunset, into sadness. The great men and 
statesmen of our country, the men who fought like 
Thomas at Chicamauga, who served like Seward and 
Blaine, who planned like Clay and Webster, who fell 
like Custer and Ellsworth — the men who made vic- 
tory possible and success attainable, have often gone 
down to early graves in sadness and broken" ambi- 
tion. In the West we had Douglas and Logan, in 
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the East we had Sumner and Webster, and all over 
the country are brave men who have surrendered 
not from age or complaint, but from weakness, from 
disappointment, from ingratitude. 

II. A lawyer's ambition is to rise above his fellows, 
to make his mark and write his name in history 
worthy to be remembered. It is not that he would 
be wealthy, if so he had chosen a newer calling. 
The merchant, the inventor, the tradesman, the land 
dealer, the banker or the money lender, will be a 
shorter road to riches. Lawyers are not money 
makers as a class, and never have been. If they 
grow wealthy it is more likely by accident or in out- 
side business. 

It may be conceded at the outset that American 
lawyers, who have been ambitious, have generally 
deserved what they longed for, and were trained for 
their highest aspirations. To begin with Webster, 
what a stature, what a mould, what a frame-work of 
body he possessed ! " The houses on Beacon street 
looked smaller when Webster passed along ^ Men turned 
to look at him in London, in that great city of gran- 
deur. Ladders were placed at the windows to hear 
him. Senators sat spell-bound to hear his measured 
sentences. Courts regarded him as authority. He 
should have been president; it was his ambition, but 

it was not to be. As a lawyer Webster stood alone. 
Not by his learning — Evarts is better educated ; not 
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by his form, large as it was, Choate, Carpenter and 
Chase were all of imposing presence ; not by his 
choice of words, Brady and Beach had a finer dic- 
tion ; not by his industry or wit, rarely did he ever 
joke. Never could he speak well unprepared. Not 
his reading, yet a well-read man — deeply so in the 
bible — not even experience in court ; he was careless 
about briefs and preparing cases, dut by that eternal 
whole y that mighty union of size, voice, wisdom and rare 
force that took in everything at once, an avalanche of 
qualities combined that men have long despaired of see- 
ing equalled. He was ambitious. He excelled other 
men. He wanted to be president ; he deserved it, 
yet he went to his grave as one greater than presi- 
dent who failed of his ambition. 

Seward, the idol of his state, the leader of his party, 
the learned, adroit and experienced lawyer, though 
deserving of his highest ambition, reached a national 
position second only to Webster and Clay, who ob- 
tained an enviable name at the bar, in the Senate, on 
the rostrum, asa writer, till he seemed to touch with 
his finger tips the door knob of the White House, 
yet fell below his wished for rank, and went down 
to rest with his books of travel, his speeches and his 
brilliant services as Secretary of State, but below 
his ambition. A man of smaller, finer mould than 
Webster, a light-haired, pale-faced little man, a reas- 
oner, a mind of marvelous versatility whoso won the 
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rulers of China that they called him a handsome man 
and said : ** We -would write it on your heart and en- 
grave it on your bones that we love you^ Mr, Seward,** 

Chase, of the same senate, of fine, large, command- 
ing presence and noted wisdom, a leader in Courts, 
of genial nature, born to rule and govern men. 
Equipped with learning, genius and grand thoughts, 
whose location and age and position and polish all 
made him equal to his ambition, yet circumstances 
dashed away the cup just as he began to taste it at 
the brim. He died chief justice, but desired the 
presidency. 

Carpenter, the peer of Chase and Seward in the 
senate, who drew such paintings with his wit and 

ft 

gesture, whose stalwart form and graceful bearing 
made him a leader at the Supreme Court bar, and 
an orator of great renown. Carpenter, the accom- 
plished lawyer and statesman, whose words weie 
woven into beautiful imagery ; Carpenter, whose 
over study made him blind tor three long years, yet 
who turned his sight inward and made a study of 
himself Carpenter — Matt. Carpenter, the idol of 
the Senate, who could charm a jury and convulse an 
audience, came below his ambition and died a mar- 
tyr to his profession, saying: **I have no time for 
society, I am so over worked.*' Doubtful if he had 
time to live. Barely time to work. 
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Marshall — genial, eloquent, gifted, warm-hearted 
Tom Marshall, the tall, slim, impulsive Marshall 
that led the Southern bar for a quarter century, 
Tom Marshall was ambitious. Few men of his day 
deserved the title Eloquent speaker better than he 
did; In Kentucky, where his speeches are best 
known, men praise him as a genius who seemed half 
inspired as a speaker, yet his mark as a Statesman is 
fast fading, his history in courts is known only by 
sketches. At the New York or Boston bar he might 
have become more of a national character and at- 
tained higher honors. So Marshall, the brilliant 
Southerner, and Storrs, the eloquent Chicago lawyer, 
both of whose talents gave such promise, and whose 
progress was so rapid that each came to realize the 
hollowness of human ambition. The first made his 
mark in one climate, the next in another. Both were 
alike brilliant and reckless at times, and neither rose 
as high as his talents warranted. 

Waite from a sturdy counsel became a just and 
upright chief justice, and died without fortune. 
Black, the Philadelphia lawyer, who had all wisdom 
for his own — it is said — became both discouraged 
and disheartened. Brady, and Van Buren, and 
Choate, and O'Connor, and Beach, and Porter, and 
Hendricks, and Matthews all have had another am- 
bition, for all were eloquent orators. Matthews was 



Skill in Trials. 79 

an excellent speaker, 2i powerful advocate, was crowded 
with business and soon acquired a splendid practice. 
By work, by fitness and experience he became wise, 
for he loved his practice and aspired to fame. 

To the casual observer Conkling was haughty al- 
most to being overbearing. Yet his following was 
marvelous in the few brief years of his practice, and 
the reason assigned was his power over men. This 
was not the real reason. The man was wise ; wise in 
plan, wise in detail, in life, in law, in affairs, in com- 
mand, in reason of things. He knew what motives 
men were moved by. He knew what arts bad al- 
dermen resorted to. He was not a criminal lawyer. 
His mind was too sensitive, his ambition too lofty to 
defend. His was the art to magnify the rights of 
men under the law, not the right to bend or break its 
statutes. Few men could enforce attention or con- 
vince an audience as Roscoe Conkling did, and yet 
his following had its limit. Both Blaine and Gar- 
field had a larger following. 

Even this is not the why of Conkling's greatness. 
What else? This : he had a superior mind, unequaled 
confidence, superb courage, immense grasp of detail, voice, 
diction, belief, energy, per sever ence. What did he lack 
then? Just what plain Abraham Lincoln had and 
won with, persuasion. 



8o A Lawyer*s Ambition. 

This recalls the name that so many mention, and 
so few comprehend, who made himself agreeable to 
more men than any civil ruler that the world has 
ever known. Why? To give the reason in a par- 
agraph is to condense it very much. He was a 
large man, of iron frame and powerful strengtii. 
This in a frontier town attracts and commands at- 
tention and respect. He read extensively, talked 
pleasantly, was never unfair, was a born reasoner, 
was too plain and homely to create jealousy, had 
great genius of fertility , was never lost nor surprised, 
was not above other men, lived with the masses, grew 
up from humble life, retained the sympathy of mill- 
ions as soon as millions knew of such a nature. 

Lincoln had one powerful gift, insight. He had 
one unequaled quality of an advocate, intense belief 
in all that he did. He had a language that the world 
could understand. He reasoned as plain people al- 
ways reason, by quaint short cuts and stories. 

Lincoln reached his ambition through the bar. 
He wanted to be Senator, but the nation took hira 
from the bar all unexpectedly ; and of all the men 
who have reached their ambition directly through 
their profession Lincoln and Harrison seem to stand 
alone. The election of President Harrison from ac- 
tive professional work was an ideal promotion, for 
his character as a lawver and a citizen was too clear 
to criticise. 



Skill in Trials. 8i 

Truly the world is a stage and a lottery. Life is 
a dream and a mystery. Fame is a race that many 
may enter and few attain. Law is a curious code of 
rules and precedents, that leads one on in hope and 
dread and anxiety, to meet an unlooked for end from 
a strange beginning. What a mixture. What a rid- 
dle. What a mystery. No one can tell at the start 
what the end may be. It is better so. It leaves 
more years of hope and happiness. 

If "the character of a people is known by the men 
we crown,*' then lawyers have been often crowned. 

Demosthenes, the father of all orators — the first 
Grecian Advocate of his time, after years of study 
and practice won the crown of gold in a seven days* 
contest with Eschines — who twitted his rival of cow- 
ardice and desertion, who begged of his people not 
to crown one who was unworthy, saying in this 
beautiful sentence ** The Character of a City is known 
by the character of the men it Crowns P To this the 
great Demosthenes replied that often he had served 
with them in war on land and sea, that in defeat and 
victory they had stood together. He reminded them 
of the part they took at Marathon and Salamis, and 
calling up the grand battles he touchingly appealed 
to them and their honor that it was but the part of 
brave men they had all taken. He won the crown 
of gold by a tremendous majority. 
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Cicero, the next great lawyer — the finest of all the 
Roman Advocates, won his fame in the Cataline 
Conspiracy Case and the eloquent defense of Gavius. 
The last named was a Roman of high birth who 
went into an adjoining country and displeased a 
ruler — was arrested, bound in the forum, beaten and 
scourged like a slave, and Cicero said, after reciting 
the facts **In the middle of the forum at Massea a 
Roman citizen was bound, was beaten with rods, 
with his face turned to his native city he was 
scourged and between the blows he exclaimed *I aiii 
a Roman citizen.* As if to ward off pain and dan- 
ger from his person he kept on repeating *I am a 
Roman citizen.* And what shall I say of his agony 
when red hot irons were offered to him ! And in 
the midst of his torture a Cross ! I say a Cross was 
made ready for the victim. * * O, Romans, it 
was Gavius, it was not one man but the common cause 
of humanity exposed to torture and nailed upon that 
Cross'* 

Cicero, the brilliant orator, was beheaded and died 
a martyr to his profession. Like Demosthenes he 
fell below his ambition but in lasting honor his name 
is among the few immortal names that were not 
born to die. So could 1 tire you and weary you 
with history, with eloquence, with brilliant deeds of 
brilliant men and convince you with examples that 
in all times in all ages, and among all people the 
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lawyers have been leaders and moulders of public 
opinion — makers of rules and judges of human ac- 
tion till the maxim of Eschines is an axiom, "The 
character of a city is known by the men it crowns/* 
To the judges and lawyers of to-day, to the young 
men and ambitious advocates I would enforce the 
lesson by the example of the pure and great of pur 
country and other countries that the battle is not al- 
ways to the strong, but to the vigilant^ and *4et him 
that putteth on the armor boast not as one that lay- 
eth it off" and remember in the words of the great- 
est Grecian advocate — **Man is not born to his par- 
ents only, but to his Country^ 



MCCARTHY'S ESCAPE. 

« 

THE POWER OF A FINE PRESENCE. 

Some years ago the famous Fitz-Charles McCar- 
thy was tried in New York for the celebrated dia- 
mond robbery. 

He was implicated with a young man named Hal- 
stead in the affair. 

Halstead was of a very fine family, the son of 
Halstead, the bosom friend of General McClellan, 
and the grandson of the great Chancellor Halstead 
of New Jersey. 
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Of course, to save Halstead, the principal in the 
business had to be cleared. i 

McCarthy was a magnificent looking young Irish- 
man, and at the trial was richly dressed, and there 
were seven Irishmen on the jury. His counsel, 
Judge Curtice, in summing up at the end of a three 
weeks' trial (in which the prisoner's guilt was clearly 
proven), said : " Behold this young man ; he is no 
vagabond ; no felon ; in his veins runs the rich cur- 
rent of the blood of Irish princes and of kings. You 
all remember in that most impartial English history, 
that of Lord Macauley, the description of the disas- 
trous day of Landen, most disastrous to England but 
most glorious to France, where the Sarsfield and the 
McCarthy broke forever the British boast of invin- 
cibility with the bayonet." 

The jury acquitted McCarthy with nine cheers ! 

McCarthy applied to Judge Gildersleeve for a 
certificate of " Honorable acquittal." 

Judge Gildersleeve refused, saying, " You are one 
of the most guilty men ever tried in my court ; your 
acquittal is a legal miracle, wrought by your coun- 
sel. Reform your life, or some day you will be 
brought up suddenly at the bar of justice, and 
you may not have the same persuasive advocate to 
defend you." 

McCarthy gave a low bow to the court and re- 
hired. 



^ 
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He afterwards swindled the Spanish government 
out of $40,000, and then fled to Europe. In Paris 
he seduced the daughter of a famous Union Gen- 
eral, and at the end of three months sent her back 
to her father with the message that he was tired of 
her! 

His last criminal exploit was in Counterfeiting the 
roubles of the Russian government. 



APPEARANCES PROMOTE SUCCESS. 

" Even the most credulous cannot believe that a 
spirited span of horses, silver-mounted harness and 
a handsome clarence or coupe, with a dash of eccen- 
tricity conspicuously displayed in equipage or per- 
sonality of a physician, will cure consumption, reno- 
vate the liver, be a panacea for gout, or prove an in- 
fallible sedative to an irritable nervous system. 
These auxiliaries, however, go far toward increasing 
the number of a doctor's patients. The man of 
medicine may be scientific, industrious, perfectly 
wedded to his profession ; still, if he ignores those 
minor accessories that, by their mere presence, indi- 
cate prosperity, he will be left to delve amidst the 
pages of his Esculapian lore and grow rusty from 
want of practice, save such as he may find in the 
wards of a hospital and on the dissecting table of a 
7 
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medical institute. It may be absurd, but it is no less 
a fact, that a horse and carriage have great weight 
in advancing a doctor toward the goal of auspicious 
popularity. Witness the alacrity with which quacks 
and unscrupulous, diplomaless adventurers seize 
upon this theory and gain fame and fortune solely 
through its aid. The majority of people rather mis- | 
trust the practitioner who tramps his weary way 
from patient to patient by nature's economical method 
of locomotion. 

**The facts on the subject of the effect of appearan- 
ces which are applicable to the medical profession 
are equally so to all professions, trades and occupa- 
tions, whether scientific, mercantile or commercial, 
by which monetary power or successful competition 
is sought. A lawyer favorably impresses his patrons 
through the medium of large, airy, well-lighted, 
elegantly appointed suits of offices. Black-walnut 
bookcases and writing-desks have an imposing effect 
on a client. He likes to tread on Brussels carpets 
and sit, while waiting for his lawyer, in a leather-up- 
holstered armchair, and entertain himself by allow- 
ing his eyes to roam backward and forward, up and 
down over calf-bound legal volumes. He feels im- 
portance in the idea that the man he employs to at- 
tend to his deeds, titles and lawsuits is able to live 
in the midst of magnificence and he holds himself a 
part and parcel of thQ§^ indications of success. Most 
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men will willingly pay 50 per cent, higher fees to the 
prosperous-appearing attorney than to the LL. D. 
who gropes his legal path through cobwebs, dust, 
broken caned chairs, rickety tables, tripping-up 
cocoa matting and newspaper substitute for glazed 
windows. The latter may be equal or even super- 
ior in ability to his professional brother of hand- 
somely arranged apartments, but appearances are 
against him. 

**A veteran pioneer, one who financially and polit- 
litically has prospered in this State, one who is known 
to the literary world by at least one standard work, 
in speaking to a daughter, whose husband is a law- 
yer, said : "Dress well ; always keep your children 
presentable and attractive in appearance ; let your 
surroundings be the best your income warrants ; by 
such means you will promote your husband's busi- 
ness and demand for him the esteem and respect of 
his fellow-men." This advice, coming from a suc- 
cessful man, now calmly resting in advanced years, 
is worthy of serious mental digestion. — Exchange. 



COURTS AND LAWYERS. 

Aside from religion and politics, the masses of our 

people turn to the courts as their battle ground and 
forum. 
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In all their bitter differences and quarrels over 
property, wills, contracts and character, marriage and 
money — all the great phases of human nature and 
human depravity, come to the courts for settlement. 
This has been so since the Elders were judges in 
Babylon — since the trial of Christ for treason to the 
Roman governor, and will be so till the end of time. 

When we think of the wrongs that are suffered by 
the weak at the hands of the strong ; of the provok- 
ing causes of very many crimes ; of the rules of self 
defense ; and the instances where the lives of good 
men have hung upon a thread so fine that only a 
skilled lawyer could detect it ; of the bloodthirsty 
mobs that would thwart justice but for the art of ad- 
vocates, we are led to marvel at the progress of so- 
ciety. 

The courts of a new country are so varied in their 
trials and proceedings as to include a large element 
of romance and amusement, and this often attracts 
to them many curious listeners. They are filled 
with the errors and blunders of those who assume to 
be their own lawyers, until involved in such hope- 
less trouble as to need a jury of their peers to adjust 
their difficulties, and in this dilemma they go as read- 
ily to lawyers as the sick turn to druggists and doc- 
tors for their remedies. 
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There is little wonder that in the trials of cases 
which too often come about by will-breaking and 
contract-breaking, personal disputes, and domestic 
relations, that the selfish, the humorous, and the pa- 
thetic features of life are called to the surface, and 
made to serve either one side or the other with wit 
or wisdom, as the case may demand, till the masses 
enjoy and admire the contest to the end — and quite 
well they may, for the influence of a jury*s verdict is 
an example in a community, although it quite often 
reflects the sentiment and prejudice of the contest- 
ants. 

In the turn of events, in the winning of verdicts, 
many strange incidents happen that often give the 
verdict an unexpected turn, as witness the well-known 
case where the late lamented Lincoln earned his 
early fame by a brief cross-examination, when he 
placed the scene of a murder in a dark forest, ob- 
scured by twenty rods of thickly shaded timber, and 
late in the evening, and when the witness admitted 
there were no lights near and no candles, but insisted 
that he saw the tragedy by moonlight ! and then Mr. 
Lincoln drew his almanac to prove that the moon 
did not rise till next morning ! and so cleared his cli- 
ent, and convicted the very witness who swore so severely 
against his client ; or the well-known case ot Gov. 
Scott, tried at Napoleon, where the governor went 
to rescue his minor son from a saloon crowd, and 



96 Courts and Lawyers. 

shot and killed one who stood between him and his 
boy ; the ingenious defense showed the discharge of 
the revolver to be accidental, by a series of "acci- 
dental" discharges as he withdrew the pistol from 
his own pocket and thus was Gov. Scott acquitted. 
A more striking case, and almost as important, was 
that of a salesman who was injured on the Grand 
Trunk railway and sued the company for heavy 
damages. It appeared in the trial that while the 
salesman lay bleeding by the accident, he blamed 
himself, saying : "O, if I had stayed inside, this would 
not have happened ! O, if I had stayed inside /'* This 
as showing contributory negligence, was relied on 
in defense of the company, and in most cases would 
be a complete vindication, but not so with a counsel 
like Gen. Butler, who said in conclusion ; "In his 
agony he is said to have exclaimed, and we think he 
did, gentlemen, for the words are the words of de- 
liverance or of self-reproof, or of sorrow, at his ter- 
rible injury : *0, that I had stayed inside ! {or that I 
had not started out on the road so late in the week as 
Friday morning /) O, that I had stayed inside ! (to sell 
instead of going out with my samples !) O, if I had 
but stayed at home with my little family, then they 

had not mangled me !' He could have said also, *0, 
what is a day's work or a trip, or the whole value of 
a year's service ? or the property of a great railroad ? 
compared to a sound and healthy body ! Oj if I heui 
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but stayed inside^ they had not mangled me and taken 
'what to me is beyond all money compensation' — with sim- 
ilar words, a $26,000 verdict was secured, and later 
collected. 

So frequent and so intricate are the problems 
touching wills and titles, accidents and collisions, 
flaws of sales and breaches of warranty, that farmers 
and laymen could never master, and one may well 
ask : Of what use is the class legislation proposed by 
the farmers, that is to bar out the lawyer? Why 
not bar out the merchants ? Surely the attempt is 
as much to supplant one as the other, as to cut off 
the profits is to kill off the merchants, while as soci- 
ety is constituted, the more diversity of employment 
the better, and if all were farmers who would be 
their buyers and consumers ? Or, in the language of 
a teacher to a farmer, when the latter boasted he 
never had any learning, and got on very well with- 
out it, and education would **only make rogues out 
of his children anyway," the teacher replied : "But 
who would record your deeds?" and the farmer sub- 
sided. 

Within the year a case has occurred in this county 
(and no doubt similar ones in many counties) where 
a farmer sold his eighty acres for $5,000 taking a 
$4,000 mortgage on property only worth $600 for 
part payment. The buyer at once covered the land 
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deep with two mortgages and waited the maturity 
of his paper. In his despair the seller consulted 
counsel (and could have saved all the counsel fees of 
every farmer in his county for a couple of years, if 
he had seen his lawyer soon enough) and, late as it 
was, gained back by the law a large portion of his 
losses. 

The story of one year's indorsements of the farm- 
ers — who set their sons up in trade, or the story of 
their dealings in "gold bricks," "cheap broad-cloths," 
"patent land rollers" and the like, would fill a volume. } 
But the heighth of contention against law and law- 
yers was the farmer who fought a railroad for cross- 
ing his land, tore up the track, derailed a train that 
killed three passengers ; got himself convicted of j 
murder and sent to Ohio penitentiary for life, and 
now is a millionaire, and made so by the very railroad 
crossing, for a city has grown up on his farm. 

It's a very grave question whether the farmers, of 
all men, could do without lawyers. True, in the 
making of deeds and mortgages, a notary might an- 
swer, but in the defense of crime — which the farm 
boy is half as likely to come to as his city schoolmate 
— who but a lawyer will safely defend him ? Who but 
one with the shrewdness of a Lincoln, could be car. 
\in to clear him ? 
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Not many years since, a farmer and son attending 
a school meeting got into a wrangle with a neighbor 
who threw the father down and beat him till half 
senseless, till he called to his son, **Help, Jim, he*s 
killing me !" when the boy seized an ax and slew the 
would-be murderer with a single blow. Both father 
and son were arrested ; both tried and convicted, but 
a new trial was granted, and by the art of a lawyer, 
the second jury said, **Not guilty as to the father, and 
manslaughter as to the son, with a strong recommend 
to mercy," at which the old man broke forth, "It's 
all wrong men ! it*s all wrong ! How could the lad 
do less than his father bid him ? I told him to help 
as he was killing me, and he did as 1 bid him/' The 
judge saw the right of it, and sentenced the boy to 
three months imprisonment "and hoped the keepers 
would be kind to him and consider the circumstan- 
ces." And they did, and the boy was a hero for his 
bravery. 

In a recent case of imprisonment for debt the proof 
showed defendant had placed his property in his 
wife's name, after the great Chicago fire, and both 
then lived in Wisconsin — arrested in Chicago, the 
result looked like life in a dungeon, when ingenious 
counsel used this quaint illustration to clear his cli- 
ent : 

*-There is a tradition of a rare painting preserved 
in Venice, the work of a master artist, called the 
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* Miser's Hand/ The story is that a miser's son fell 
in love with a poor man's daughter and greatly en- 
raged his father, who forbid the marriage. The 
young people were in dire distress. The girl even 
attempted suicide, but was rescued by a stranger, 
who, learning the cause, mterceded in the lovers* 
behalf and failed, and finally asked the miser if the 
young man could bring 3,000 pistoles, would he 
then consent to the marriage — to which offer the 
miser assented. Turning aside the stranger drew a 
sketch in a few moments and holding the parchment 
up before the miser, asked if he recognized it, to 
which the old man said, 'Yes, yes, it's a man's hand, 
it's MY hand !' Handing it to the young man the 
stranger bade him sell it to the library of St. Mark 
and return with the money, which he did, and throw- 
ing it at the feet of the miser, secured his bride and 
was happy. The stranger was Michael Angelo! 
And if some modern Michael Angelo could paint a 
picture of the greedy creditors and their grasping 
hands for gold, it would sell in the markets of the 
world and ransom the merchant yonder, imprisoned 
for his poverty." The merchant was released and 
more by the story than under the evidence. 

By a report of these and similar cases in detail it is 
believed some lessons will be learned that will not 
soon be forgotten. 
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CHOATE ON CROSS-EXAMINATIONS. 

Every lawyer speaks of Choate as the greatest of 
American advocates, and few are ever able to ex- 
plain why. 

The first reason is that Choate lived before the 
age of reporters and newspapers, or before they ex- 
erted their present influence. He was one of those 
large, tall, commanding men of striking presence 
and silvery voice, and gifted with the actions and 
manner of an orator, an ideal advocate. 

In the early days of public speaking, size and com- 
mand helped much to impress an audience. People 
were less critical of matter, and more pleased with 
manner. To imagine the sentences of Webster, as 
coming from one less grand and lofty in style and 
presence, would belittle even the great DanieFs 
eloquence . 

Webster and Choate tried many cases together, 
and Choate was as much the greater advocate as 
Webster was the greater senator. The style of 
Webster was better suited to the senate. The style 
of Choate was well suited to a court and jury ; al- 
ways in good nature ; always fluent ; never heavy or 
labored, the action of Choate was well adapted to 
fascinate, please and control a jury . 



.1 
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He was keen, quick brilliant. He was skillful, 
wise and eloquent. He was crafty, alert and per- 
suasive. He was a genius on motives — a master of 
imagery, a student of human nature. 

In a larceny case, he defended one who was ac- 
cused of stealing his friend's watch which complain- 

ant swore he saw stolen from his vest pocket, and 
Choate cross-examined the complaining witness in 

this way : 

"Do you swear you have always been a personal 
friend of the defendant?" 

"Yes." 

"That you have always known him to be trusty, 
before this occurrence, and that you openly associ- 
ated with him, and even slept together?" 

"Yes." 

"And never suspected or heard any one before sus- 
pect him of any wrong doing?" 

"I never did." 

"And you think you saw the watch taken ?" 

"Yes, sir." 

"Now will you swear that you always hung your 
watch up in your vest pocket, or did you not some- 
times put it under your pillow?" 

"I sometimes put it under my pillow." 

"And when you lost your watch, did you not look 
for it under your pillow f 
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**Yes." 

"And are you sure it was not there ?" 

. **I think 1 am." 

**But you looked for it there f 

**Yes, sir." 

This with a good character and an eloquent ap- 
peal of Choate convinced the jury that the young 
friend might have mislaid the watch, or not left it in 
his vest pocket, and the doubt about it cleared his 
client. 

Choate was a man of most beautiful imagery. He 
could play with the fancy of a jury as on a harp of 
touching music. He was not given to tricks, but 
full of amusing incidents. He could throw a side- 
light on a case that would completely obscure the 
real issue. He was a bold reasoner, and came to 
each case with a dash and daring that paralyzed his 
adversary. He had a faculty to touch a jury to tears 
or provoke them to anger — to feed them and fill 
them, to inspire them with his own belief. He was 
intensely earnest and full of the consequences of the 
case he defended. A born advocate, with an advo- 
cate's ambition, he knew much of trials of men. 

Such a student of human nature at such an era, 
must have been a master. From his home to his of- 
fice he was absorbed in study. He went by side 
streets and shrunk from public observation. He 
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was once a senator, but did little to be remembered 
as a statesman. In fact, he was a born orator, a cul- 
tivated advocate with one ambition to win his cases, 
even if he lost his fees — for the fees to Choate was a 
secondary consideration. Great, tall, black-haired, 
black eyed, hollow faced, retiring, brilliant, eloquent 
advocate ! Like Webster, he was made famous by 
his voice and genius — like Webster, he will outlive 
many centuries. 

His rule of cross-examination ought to make him 
famous : "Never brow- beat a witness on the cross- 
examination ; it only makes him more obstinate and 
hostile. When I began to practice law, I used to 
think it very fine to be severe, and even savage, to- 
wards my opponent's witnesses ; but I soon found 
it would not do, and I reformed my method alto- 
gether. Violence does no good ; the gentle method 
is the best. It is the old story of the sun and the 
wind." 



SEPARATING WITNESSES. 

The following incident, abbreviated from the Apoc- 
lypha of the Bible, is of great benefit to many in prac- 
tice. It should be read in full, but this summary will 
explain the salient features with clearness and inter- 
est ; Joachim was a rich man of Babylon ; Susanna, 
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his wife, had two children — was good and very beauti- 
ful. They had all that -heart could wish. In their 
garden was a rare park, and through it ran pure 
water. 

This garden was the place of holding court in Baby- 
lon. The elders then were judges. There were two 
priests — a large and a small one. Both admired Su- 
sanna and loved her. At noon-day she often bathed 
in the garden stream, and one day, after sending her 
maids for towels and wash-balls, she was left alone 
by the water, when the two priests saw her alone, 
they sprang from a thicket, and one seized her by 
the shoulder, and turning, he saw the other in con- 
fusion. 

Both remained. "Consent to us," said the larger, 
and she consented not ! They threatened to report 
that they found her with a young man and such an 
offense would mean death to her. Susanna cried out 
aloud, "O, what a strait am 1 in ! If I consent not, 
I die ! If 1 consent, I sin against God ! / will not 
consent I" And she burst the fence doors and flew 
away, and they cried out against her. And the peo- 
,ple called for a trial. 

She came to the court-yard attended by her father, 
niother and kindred. She was delicate, and very 
beautiful, and she was deeply veiled. The priest said, 
**Remove the veil," and seeing her beauty the people 
wept. She looked up to heaven, and trusted the Lord. 
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They told their story of finding her at high twelve 
with a young man who embraced her; that they 
seized her, and he sprang away. The people believed 
it, for elders were judges ; and they condemned her 
to death. Then she cried with a loud voice: "Lord, 
Thou knowest it is all false ! Deliver me from mine 
enemies." But they proceeded to the place of exe- 
cution. 

Then Daniel, a young lawyer, said: **What fools, 
to condemn on such evidence ! Come back, and try 
the case legally." They went back, and Daniel said, 
"Separate the witnesses " Then the priests testified 
one at a time. The big elder was sworn first, and, 
when leaving the stand, Daniel said : "Under which 
tree in the garden did it happen ?'* 

"Under the holm tree." 

"Stand aside," said Daniel, and called the little 
elder, who told the same story through, and was about 
leaving, when Daniel said : "Stay ! Under which 
tree did you see them together ?" He hesitated, and 
said, "Under the palm tree" (in an opposite side of 
the garden). 

"Thou hast also lied," said Daniel. And the peo- 
ple arose and put both priests to death, they having 
convicted themselves of conspiring to kill an inno- 
cent woman. Then Daniel became a great advocate 
^with a splendid practice) in Babylon. Susanna was 
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all the more respected as a virtuous and upright 
woman — even one who could resist temptation from 
her priest. 

This incident is doubtless Shakespeare's foundation 
for **A Daniel come to judgment," in the **Merchant 
of Venice." It forcibly illustrates the power and 
use of separating witnesses on a trial, better than a 
dozen pages could define. It applies more to crimi- 
nal than civil cases, but in all assaults and general 
accident cases, should be used and remembered. 



HIS FIRST CASE. 



There is a rosy halo of imagination surrounding a 
young lawyer's ideal o( professional success. He im- 
agines to begin with, that his first case will turn the 
tide of his whole future existence. He has pictured 
to himself a wido»v*s son accused of a dreadful crime 
but little less than murder ; of a network of circum- 
stances which his keen insight will unravel, and his 
eloquence shall hold up to the jury in a bashful, 
trembling, pathetic, original and eloquent style which 
sways the minds of men like willows in the wind. 
And then, when, by rising in their seats, they utter 
the' welcome words, **Not guilty," he imagines that he 

will lead the widow through the crowded throng 
8 
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amid the hushed silence of an admiring people, who - 
will be ever ready thereafter to seek him out in times 
of legal danger. 

But what a blunder this must be ! Only one such 
can in a million ever happen. In most cases, if, by a 
series of little losses, and a long line of labor (five i 
years, at least), a lawyer learns, by the bitter school 
of experience, that people who go to law are cautious 
in hiring new lawyers, and more cautious of suits 
after the first one, he has learned to bear rebuffs with 
patience he has made a good beginning. • 

Imagmary cases seldom happen. Imaginary suc- 
cess is doubtful in any business. It needs contact 
with reality to rub the dust from a boy*s dreams of 
greatness. 

This case that I am to speak of is not one of the t 
ordinary occurrences in practice, but more nearly 
life-like than a boy-picture ; and 1 may say here that 
/ believe as they were told me, the central facts are as 
true as Scripture. 1 use his words : 

"About the middle of June, 186-, in a little office \ 

on G street, some sixty days after admission 

to the bar, and while burning with the youthful fires 
of enthusiasm, I had written some friends in the in- 
terior that I would gladly serve them in any capac- 
ity, especially if they ever got into trouble. Whv 
I wrote it I never knew. Hardly had the letters tim 
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to reach their destination when a telegram reached 

me from Q , saying, *come on first train — case 

ahead.* 

**I don't remember much that happened that after- 
noon. I paced up and down the office, taking down 
first one book, then another ; glancing at Greenleaf 
on Evidence, Chitty on Pleading, Green's Practice; 
looking over the law books, and finally 1 thought 
best to examine the forms of trespass, trover and at- 
tachment, thinking, of course, that a store must be 
closed or a swindler prosecuted. But nothing 
seemed to satisfy me. 

**I took the night train, and slept most of the way, 
reaching the scene of action early in the morning. 
I had thoroughly resolved, before leaving to 'take as 
little baggage and as much wit as possible,* for I 
have always considered this a standard maxim in all 
cases. I was, therefore, not burdened with a valise, 
and, taking a hurried breakfast, I started for my 
friend who had sent the telegram, and met him halt- 
way to the village; he lived in the suburbs. He was 
not long in showing me the situation, and together 
we soon planned the campaign. 

"The cause of action was murder, and, strange to 
say, little was yet known of the circumstances. On 
the night previous, while the quiet villagers were 
about retiring, between the hours of nine and ten in 
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the evening, a shrill scream was heard from the banka 
of the river Rasin, some eighty rods from Main 
street. The scream was quickly followed by a sound 
resembling that of a heavy wagon drawn over a high 
bridge. As near as could be remembered, the words 
uttered in the last agony of death were, *Don't kil]^ 
me! O, Cal, don t kill me!' Or, *Oh, Cal, you'll^ 
kill me!' The words were shrill, and dreadfullv 
tragic, of mingled praying, pleading and entreating; 
— enough to melt the heart of adamant. But no help 
was given. j 

"*Let us see the river,* was my first salutation ; anf 
already 1 trembled at the tragedy. 

**Taking a little row-boat we paddled leisurely tr 
the opposite bank to the hut lately occupied by Ca 
Waterman, who worked in a mill near by, and whi J 
had not yet finished his breakfast. 1 had previous! 
learned of a joint insurance on the life of Waterm 
and his wife, the murdered woman, and determin 
to make the most of it. And here I may say that th 
agent who insured them was the means of my con 
nection with the story. 

" *Will you remain here, and let me meet him un 
awares?* 1 said, as we neared the lonely cottage. 

"Walking slowly up to the doorway, I met a yours 
man of nearly twenty-six years of age. Strong, we. 
built, with black eyes, dark features, an ugly chit 
and an arm like a giant's. 



1 
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"Good morning, Mr. Waterman; that is your 
ame, I believe." 
Why did he turn pale at a common salutation ? 

"Good morning,'* came back rather gruffly. 

"I live in Detroit, and have come to your city to 
ake proofs in the loss of your wife (the insurance I 

efer to,") looking him steadily in the face, while his 

yes went everywhere. 

"Yes, yes," was his only reply in words, but Ian- 
;uHge is not all words; "any means by which one 
erson communicates his ideas to another," is a bet- 
er definition. 

"You had an insurance, I think, Mr. Waterman, 
hat in case either you or your wife died the other re- 
eived the whole amount ?" 

'Yes, that's the plan," said he. "Five thousaud 
oUars." 

"And you know we have to prove the loss?" I con- 
inued. 

"Yes, I suppose so." 

"Well, Mr. Waterman, we are troubled most at 
ot finding the body ; can you relate to me some of 
le particulars of the accident ?" 

To him I treated it all as an accident ; this pleased 
im, and I followed up the advantage. 

"Let us go over to where it happened." Over we 
ent. "Now tell me the story in detail." 
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He started oflF in a rambling, irregular way, but - 
said enough to give me a key to the mystery. 

"I will meet you at the office of Justice Thomas at 
two and reduce the statement to writing in the form 
of an affidavit, which will complete the proofs, if you 
will be there," I remarked, and he assented. 

Seeing the justice, and summoning all the witnesses 
who heard the sounds, and knew of the search for the 
body, I was ready at the hour for the proofs to be 
perfected. Quite a little assemblage convened at the 
magistrate's office to hear the news of the tragedy; 
for a stranger in a village bent on an errand of such 
interest created no little excitement. 

The story of Waterman was short and sullen. He 
had riot worked that day, and at about eight in the 
evening had taken his wife in a row-boat for a ride, j 
They passed up some five times, and floated down 1 
with the current till a little after nine, when the boat 
struck a log in an eddy and upset both in the water. 
He had swam to the shore, some four rods to the 
right, and, hearing the noise, one of the neighbors 
called to know what was the matter, when he told 
him his wife had fallen overboard. The man said, 
**Where is she ?** Waterman replied, **It's no use to 
look for her now ; it's dark, and the river is very high ; 
it will go down in the morning." 

*'ls that all, Mr. Waterman?" 1 asked as he con- ' 
eluded. 
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**Yes, that's all I remember." 

*'You say you left home at eight in the evening?*' 

"Yes." 

"Did you not know that the river was high, and 
were you not afraid of it ?*' "Oh, no, 1 am not afraid 
of water." 

"A good swimmer are, you?" "Yes." 

"How far can you swim?" "A half mile." 

"Can you dive without strangling ?" 'Oh, yes, five 
times in succession. 

"And you went up and down about an hour and a 
half, altogether I" "Yes." 

"And the eddy is very near to the bank on the left, 
is it not? "\es, about twenty feet off, I should 
think," 

"And where you landed was some four rods 
away?" "Yes, near that." 

"You started directly for the shore when you fell 
in, did you not ?" "Yes." 

"How long did you stand in one place on the shore 

before Mr. L came* along?" "About fifteen 

minutes." 

"Your wife fell outlast, did she?" "No, I fell out 
last, when the boat tipped over." 

"Did your wife call for help ?" "Yes." 
"And you stood on the bank and looked on ?" "No, 
1 couldn't see much." 



^ 
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"Could you see when you found the boat, what 
was in the bottom ?'* **Yes, a heel of a slipper was 
in the bottom.*' 

"Were the oars shipped in their places?'' "Yes, I 
think they were.*' 

*lAnd you went directly home from there?** "Yes.** 

"And rose early next morning?** **No, not till 
half-past seven.'* 

"How long had you been married ?*' "About three 
months.** 

"Hc»w much insurance did you have?** "Seven 
thousand dollars. 

"All in one company ?'* "Yes." 

"And you are a good swimmer, and heard your 
wife beg for God*s sake to save her, and yet you left 
her to die, and left her in the water without alarm- 
ing the village, and went home and slept till seven 
and after, and this is all you have to say in proof of 
your claim to the insurance?" **No, I have got the 
papers,** handing out the policies. 

"That will do; stand down." 

The balance of the story is short. Witnesses were 
sworn to show that none too good a feeling existed 
between the newly married pair. Evidence conclus- 
ive was shown of the boat*s never having been tipped 
over at all. The heel of the slipper, wrenched off, 
denoted foul play. The struggle and screams were 
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evidence of more than collision with a saw log. The 
strong man had deserted a drowning woman only 
when she was dead. 

That was the belief all over the court room ; else, 
why did he sleep like a log when his wife was lost in 
the water! Why stand like a brute and hear no ap- 
peal to rescue — he, the swimmer, the diver, the mill 
hand whose life for years had made him accustomed 
to water ! Would a man treat a dog in this way? 

This was a kind of a little speech that cropped out 
unawares 1 was boiling over with revenge. But 
the justice looked wise as he said : "The Corpus De- 
licti has not been full enough for a warrant for mur- 
der We must first find the body." 

Before we separated, each witness had signed the 
testimony, which 1 rolled up carefully, with the pol- 
icies, and started for the city. 

I had killed the squirrel — my object was to defeat 
the payment of the insuuance. It was defeated. But 
the little speech was too warm for the furtherance of 
justice. Waterman departed, where, I know not. 
The body of his wife was found, ten days later, eight 
or nine miles below, with marks of violence upon it. 
The slipper heel fitted exactly. And now, ais I look 
back on my first case, I can see with sorrow how '4 
killed the squirrel," but frightened away the larger 
game. 



no Greeley's Big Tree. 

The result of the victory brought business, and 
courage, in the sense of the Indians* theory, that the 
spirit of every enemy slam in battle enters into our 
spirit to make us stronger Indians, while defeat takes 
the spirit all out of the defeated. 



GREELY'S "BIG TREE."* 

Horace Greely, while on a trip to California in 
1857, visited the Mariposa valley and the Big Tree 
region to describe the mammoth cedars through the 
Tribune, He had measured one about a hundred feet 
around when the guide begged him to wait, and said 
he had found a larger one. "Never mind, never 
mind said the ready witted Horace, "they wont be- 
lieve this when they see it in the Tribune, Where they 
are all unreasonable, Td rather mention a medium 
tree.** 

Horace would have made a good lawyer. There 
is more than one story told in court by witnesses not 
believed, simply because they measure too big a tree. 
The mind will carry about so much and no more. 
The average advocate proves too much in many- 
cases ; and witnesses tell unreasonable stories. 

To believe that one man in an assault case would 
injure another without cause, is not in accord with 
human reason. To claim that one is wholly right, 
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and the other is all wrong in a quarrel, is not the 

right sized tree for an average jury. Men are, in 

many respects, like Charles Readers hero. They put 

themselves in the place of another quite often. 

The best reasoners are mindful of human weakness, 

and reach conclusions only after a fair investigation. 
So that the sage saying of the wise journalist is ^pt 
in trials. Don't measure too big a tree. They won't 
believe it if you get it in evidence. 

Trained judgment alone would dictate this caution. 
Mr. Greely was a master of human reason. He took 
in the future at the same glance that others looked at 
the present. It was to him not to-day only, but the 
great second thought of to-morrow that governed. 
Accuracy in judgment, to be able to read the will 
and average opinion of men, is a rare giftin advocacy. 
Juries in the box are only men, neither greater nor 
brighter nor truer than an equal number selected and 
spoken to outside ot a court trial. The common 
sense of twelve men is about the average sense of the 
community. The chief difference being that the}^ 
hear the evidence. But take the story of a mean 
witness that no one would credit if read in the pa- 
pers, and a jury will apply nearly the same rule to 
his evidence Witnesses are never wholly believed 
on both sides, for in most cases there are flat contra- 
dictions. The most reasonable and likely statements 
are most readily credited as truthful. 

* Last item and this from "Trial Practice/' by consent. 
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DEPEW ON ORATORY. 

It is my expeiience that the metropolitan audience 
wants to be talked to, wants to be partly amused, 
wants to know what you know that comes to your 
mind on the spur of the moment, rather than have 
you make a studied effort to force recognition of 
something you want to say, says Chauncy Depew. 
The old-time lecture is no longer adequate to draw 
an audience in New York. Even Beecher, greatest 
of lecturers and pulpit orators, could not fill a hall 
in New York in his latter years. The people had 
passed on to other things. 

There is a vast difference in the public view and 
appreciation of oratory, from what it was when I 
first made my first maiden effort at speaking. I had 
studied with much deep thought and considerable 
comprehension the essential elements of the spread 
eagle oratory that was common to that period. I 
had secured some exclusive rights to the great Amer- 
ican eagle, had grasped him by the tail feathers, 
held a firm grip on his anatomy and had discovered 
his weakest points, so that every time I squeezed 
him properly he would emit a mighty screech. When 
1 went on the platform to speak 1 carried the Amer- 
ican eagle with me and proceeded to make him raise 
his piercing voice until the heavens echoed the 

■ind. The audiences of that day expected you to 
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bring the stars down from the skies, the wild winds 
from the four points of the compass, the very bow- 
els from the depths of the earth and strew everything 
in a whirlwind about your feet on the rostrum. The 
orator of the day was considered crude and awkward 
who could not punctuate every sentence with a sky 
scraping, distant pointing or earth searching gesture. 
Indeed the more gestures one could make to each 
sentence the higher his popular standing as an orator. 
Well, as 1 say, I captured the American eagle in 
those days and was successful in keeping a tail hold 
on him, which made me a reputation as an orator. 
It was when this style of oratory was at the height 
of its popularity that I first heard Wendell Phillips 
who alone at that period disdained the arts by which 
the orators ot the day were wont to seek to influence 
the minds of their hearers. It was a revelation to 
me and a wonder. Phillips made no gestures of any 
kind. He would stand before his audiences abso- 
lutely impassive. He never raised his arms or his 
hands. He spoke only in Saxon words aud his voice 
never soared mountains high nor descended to low 
planes. He simply talked to the brains of the peo- 
ple in front of him. It was marvelous what he could 
do with an audience. It was the triumph of intellect. 
The eflfect of Mr. Phillips* oratory on me was to 
make me doubt if spread eagle oratory was, alter all, 
the great thing it was cracked up to be . Later 1 
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heard Henry Winter Davis, who next to Wendell 
Phillips, was a representative type of the intellectual 
domination of an orator over his audience. These 
two men stood alone in their day at a period later 
than when I first heard Phillips. They are patterns 
of what men of to-day who are gifted with orator- 
ical powers would like to accomplish. You see the 
people get tired of the coruscating, gyrating, scin- 
tillating oratory after a time, but never of the plain, 
direct, homely, sensible "talk** between man and man. 



STYLE OF ORATORY. 

The careful conversational style of the House of 
Commons, is the average method used in the state- 
ment of cases in the trial courts of our country. 
The fervid, and at times, rapid delivery, such as 
Beecher employed, is equally in use in closing argu- 
ments. The fluent, easy, almost rhythmical language 
of the late William A. Beach, and of Joseph Choate; 
the quaint, uneven and often daring style of Genl. 
Butler; the beautiful, well-rounded, persuasive sen- 
tences of Judge Curtis ; the strong and pathetic 
words of Senator Voorhees, and emphatic methods 
of Western lawyers, are in sharp contrast with each 
other. To put it tersely, the style of each seems 
best suited to his own expression, for great men are 
always natural. 
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It has been the good fortune of the writer to hear 
a ^reat majority of our leading lawyers and senators, 
living and gone, for the last quarter century, and 
note their peculiar action in speaking before juries 
and public bodies, and the memory ot it is a lasting 
pleasure. In the famous finance debate of 1873, a 
fi^ld day in the United States Senate, that called out 
the best efforts of the bravest and best orators of the 
nation, very many fine speeches are recorded. 

Carl Shurz spoke briefly, with slips for notes, 
that he handled with tact and experience. Sumner's 
words were few, yet powerful and emphatic — with 
not a sign of scrap or note to lean on. Morton, 
seated in his wheel chair, while speaking, was a sight 
to study and remember. Allison, with sheets of 
manuscript reading smoothly rounded sentences like 
a Supreme Court Justice. Carpenter, with dark 
eyes turned upward, soaring in his lofty flights of 
figures and word paintings. Chandler — giant in 
form and powerful in diction, with large arms 
and hot sentences, stood out between the benches 
like a strong horse in a race, and finished a score 

that broke the day's record beyond question ; while 
scarcely a single senator seemed to care a fig for the 
style of his oratory, so long as he could carry true 
meaning to the hearts of his hearers. 

As we look back on that array of modern giants, 
and remember that with them stood CoUax, Conk- 



ii6 Style of Oratory. 

ling, Giddings, Wade, and Garfield, and compare 
them with the senators of *gi, the contrast — in ora- 
tory— is both strange and peculiar. The genius of 
our forefathers, in entrusting the government to 
such powerful discussions, and allowing the people 
to promote their leaders for courage and valor, is a 
wonderful inspiration to such orators. 

As the world grows wiser and older, the style of 
speaking is greatly modified, a nearness to the sub- 
ject is encouraged, a crisp, telling statement is made 
of the very case in sight and hearing, that out-weighs, 
to day, a whole bookfull of learning and action in de- 
livery. We are living in the mighty age of the use- 
ful, and not of the ornamental. The style of to-day 
is a free-to-all-talk-to-the-subject — say-something-to- 
remember-method, and seems to better match to our i 
rapid civilization ; yet, who will not wish that he 
could have heard Henry as he stirred the old Vir- 
ginia blood to a feeling of revolution, or to have 
heard Whitfield who could talk men up to martyr- 
dom, or to hear again the swift words of Colfax, the 
strong words of Seward or the labored and meas- 
ured diction of Daniel Webster? 

In the age of Choate and Marshall at the bar, briefly 
brought down to us in a few garbled sentences — the 
half inspired eloquence of Brady and Van Buren, 
are not handed down by phonograph, and but very 
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few living can describe them. Their life and im- 
mortal power are reserved for the printer's art and 
book maker's genius of selection — in full — without 
the sketch of the occasion which bro't them into be- 
ing, few can conceive of their grandeur. They stand 
as a part of the actor's duty, and any effort either to 
enlarge or lessen their force or belittle their influ- 
ence, will be vain and forgotten, for the works of the 
orators do follow them and our country is their mon- 
ument. Here has been their finest form. Here they 
made states and freed territories. Here they re- 
sented wrongs, and established justice. Here they 
formed a Christian nation and moulded an era of 
progress, so universal in its blessings that it stands 
out unequalled and without a parallel in history. 
All honor to our grand old orators that have passed 
on the stage like our actors and singers. We may 
think to do without them now, but in their day, they 
were builders of a nation, and builded better than 
we have ever realized, and eminently better than 
those who assume to criticise their style will ever 
be able to register. Forest and McCready, Booth 
and Barrett, Beecher and Talmage, Webster and 

Lincoln, have had their critics as to the style of or- 
atory, but measured to their works 2ind their influence, 
they will live for ages after the men who would most 
belittle them are forgotten by their select "four hun- 
dred*' following. 

9 
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HIS CLIENTS. J 

Many a lawyer is mistaken in his belief of who 
will be his clients. He expects his friends will be, 
and in most cases they are waiting the experiment 
of his success. He thinks the wealthy of his ac- 
quaintances will patronize him and they have needy 
relatives of their own. He thinks of a place with a 
railroad or a corporation and is fortunate if he fails 
to get it, for such a place will shelve him from actual 
practice permanently. 

He hopes for some office and the office will utterly • 
ruin his law practice. He may dream of a term in 
Congress, and even that would be a damage to him. 
He may want a foreign mission and that will take 
him so completely beyond his clients that in nine 
cases out of ten he will see no more of them as cli- 
ents forever after. 

To secure law business one must deserve it, be 
ready for it when it comes, attend to it skillfuly and 
make a specialty of being equal to the responsibility 
it imposes. The business of a lawyer is exacting. 
It is often a personal matter that strangers cannot 
take up or learn in a moment. It is a trade that one 
has grown into by degrees of study and experience. 
It is wisdom. 

People go to law with reluctance, they select i 
counsel from some motive and expect th^ wprk to 
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match their ideas of its responsibility. One can call 
in a salesman, a cash clerk, a bookkeeper, but a floor 
walker must know his customers, and a buyer must 
know what the demand will be. So a lawyer has 
certain trained qualities that are not easily delegated 
to another. He is the Hamlet of the play and the 
rest cannot act without him. 

As to who his clients will be depends on the ear- 
lier ones. He can charge such high fees as to drive 
away custom, or sometimes be beyond the reach of 
customers. He can easily drop out of any line by 
saying he does not keep up with it or is too busy in 
other matters that pay better, etc., but as a rule the 
line of clients and the line of business he meets will 
be about alike. Associations entirely with any class, 
criminal law officers or civil law officers, board of 
trade men or merchants, traveling men or sportsmen, 
whatever class he most meets with are likely to send 
him the most of their line of business, and very of- 
ten the poorest acquaintances may send him the best 
clients and, therefore, he will not forget to be gen- 
tle and ccmsiderate even to the humblest of humanity. 
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PIONEER CASES. 

The trial of a case with a fine law library and 
plenty of witnesses is one thing, but the trial without 
either is quite another thing. 

When suits were tried in bar-rooms and black- 
smith shops, very little attention was paid to author- 
ities, and much stress was laid upon the ingenious 
work of advocates. It is actually surprising how 
many cases were won on a trifle — a turn of evidence, 
amounting to actual genius. Here is an instance : 

In a justice suit for assault and battery between 
t>yo farmers near lona, John C. Blanchard prosecuted 
and A. F. Bell defended. It was known that the 
complainant had been severely punished, and his son 
would be the only witness (aside from the parties) to 
the circumstances. This made his evidence in- 
tensely important. 

Before the trial was reached. Bell managed to get 
a half interview with the boy, and used it in telling 
him of what a wonderful lawyer John C. Blanchard 
was ; **Why, I believe he is the smartest lawyer liv- 
ing !** said Bell. "He can make white seem black. 
He can make a witness He and tie him all up in lies. 
He is a wonderful man is John Blanchard.** 

That made the boy*s eyes fairly bulge out, for he 
expected something terrible would happen, and he 
ventured to ask how ? Then Bell said : •* Why, Til 
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bet he will even make you say your father didn't 
strike first, and you know of course that he did strike 
first, not a very hard blow, but just enough to set the 
fellow on." 

"Don't you worry/* said the boy, **I know father 
struck first, and he can't make me change that part.** 

Blanchard called the boy as a witness and at once 
boldly launched right into the real issue: 

**State to the court please, who struck the first 
blow ?'* 

"My father did,** said the boy. 

"You do not seem to understand me,'* said Blan- 
chard, "I mean who struck Jirst f* 

"Father did — but 'twas only a little blow." 

With all the efiforts of Blanchard, the boy was the 
more determined and braced to defeat his object, and 
Bell had a walk-away. 



A NEW YORK JUSTICE STORY. 

Judge C tells a good story of a young Irish 

justice in New York, whose qualifications for the of- 
fice were well suited to his class of customers, being 
as ignorant of law as he was well versed in prize 
fights and prison discipline. It happened that the 
judge had a client sued before the new justice, asin- 
doiser to a $160 note, secured by the clearest kind 
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of fraud. The judge was loth to take the- case, and 
expressing many doubts of his likelihood of winning, 
walked down to the crowded little court room with 
his German client to meet the Hibernian plaintiff 
before his honor. The note was ofiFered, and exami- 
nation commenced, when the judge began to question 
as to fraud in its execution. He was cut short by 
his honor, who refused to hear any argument. 

"But, your honor," said the judge, *'let me read 
you the statute of our State, with which your honor 
is familiar as the settled law of New York.'* 

*4 don't want to hear any statute lah !** said the 
court indignantly. Til try this case on the rights of 
it, lah or no lah !'* 

"But, your honor,** said the judge, "let me read 
you a decision of our Court of Appeals. The words 
seem made for this case." 

"And how cud thot be,'* interrupted the court, 
"when this case had not been tried at oil yet?** (Ap- 
plause in the court room). The court looked pleased 
at his last victory . 

"But one word, and 1 am done, your honor," said 
the judge. "1 see your honor is no novice in law. 
I have heard of your honor's learning in the popular 
run in the campaign just over in which your honor 
distanced all competition (Applause). I know some- 
thing of your honor's skill as a marksman, and com- 
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ing from^the wealthy and educated classes of Ireland, 
your honor must have read thoroughly the British 
law which is similar to our own — *' 

**I want nothing of your British lah," interrupted 
the bewildered court. 

**But I had not completed my sentence," contin- 
ued the judge. **I was about to carry your honor 
back to your early college days, and give you that 
Latin quotation from the Roman law that your honor 
surely remembers." (Here the judge recited a few 
sentences of Cicero, while the court looked wise.) 
**I would not cite this law to every court, much less 

to courts of this nature, but 1 well know to whom I 
am talking, and could as well be understood and ap- 
preciated by a man of your honor's rare learning as 
by the highest court in our Empire State — a seat 
upon whose bench 1 hope your honor may yet adorn." 

"Repate that lah agin," said the court. It was re- 
peated. The court drew himself up with great dig- 
nity, and said : 

'*I was agin ye on the statute lah, ye mind ; I was 
agin ye on the Appeals lah ; I was strong agin ye on 
the British lah — I want no British lah ; but, do ye 
mind, Vm wtd ye on the Roman lah! (Turning to 
plaintiff) Go 'way wid yer note and burn it. It was 
made by fraud " 

Strange to say, his honor became noted as a learned 
judge, and respected as one learned in the law. 
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BRUCE WON HIS CASE. . 

• 

**When I was a young practitioner," said Daniel 
Webster, "there was but one man at the New Hamp- 
shire bar of whom I was afraid, and that was old 
Barnaby. There were but few men who dared to 
enter the list with him. On one occasion Barnaby 
was employed to defend a suit for a piece of land 
brought by a little, crabbed, cunning lawyer, called 
Bruce. Bruce's case was looked on as good as lost 
when it was ascertained that Barnaby was retained 
against him. The suit came on for trial, and Bar- 
naby found that Bruce had worked hard, and left no 
stone unturned to gain the victory. The testimony 
for the plaintiff was very strong, and unless it could 
be impeached, the case of the defendant was lost. 
The principal witness introduced by the plaintiff wore 
a red coat. In summing up for the defense, old 
Barnaby commenced a furious attack on this witness, 
pulling his testimony all to pieces and appealing to 
the jury if a man who wore a red coat was, under 
any circumstances, to be believed. *And who is this 
red coated witness ? exclaimed Barnaby, *but a de- 
scendent of our common enemy, who has striven to 
take from us our liberty, and would not hesitate now 
to deprive my poor client of his land by making any 
sort of a red-coated statement !' During this speech 
Bruce was walking up and down the bar, greatly ex* 
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cited, and- convinced that his case was gone, know- 
ing, as he did, the prejudices of the jury against any- 
thing British. Whilst, however, Barnaby was ges- 
ticulating, and leaning forward to the jury in his elo- 
quent appeal, his shirt bosom opened slightly, and 
Bruce accidentally discovered that Barnaby wore a 
red undershirt. Bruce's countenance brightened up. 
Putting both hands in his coat pockets, he walked the 
bar with great confidence, to the astonishment of his 
client and all lookers on. Just as Barnaby concluded 
Bruce whispered in the ear of his client, 'Tvegot him 
— your case is safe \ and, approaching the jury, he 
commenced his reply to the slaughtering argument 
of his adversary. Bruce gave a regular history of 
the ancestry of the red-coated witness, proving his 
^ patriotism and devotion to his country and his char- 
acter for truth and veracity. 'But what, gentlemen 
of the jury,* broke forth Bruce in a loud strain of el- 
oquence, while his eyes flashed fire, *what of a man 
who stands here to defend a cause based on no foun- 
dation of right or justice whatever ; of a man who 
undertakes to destroy our testimony on the ground 
that my witness wears a red coat, when, gentlemen of 
the jury — when, when, when, gentlemen of the jury ? 
(Here Bruce made a spring, and catching Barnaby 

by the bosom of the shirt, tore it open, displaying liis 
red flannel) when Mr. Barnaby himself wears a red 
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flannel coat concealed under a blue coat ?' The ef- ^ 
feet was electrical ; Barnaby was beaten at his own 
^ame and Bruce gained the cause/' — Selected, 



WON BY A STORY. 

In a suit to recover for potatoes shipped East from 
Iowa, only one witness, the plaintiff appeared in his 
own behalf, while two witnesses were sworn for the 
defendant. They were all equally positive, and the 
case looked doubtful, till the plaintiff's attorney told 
the following story that clinched his case completely. 
Here it is: 

A merchant in New York, stopped in to a Hebrew 
furniture store and admired a bedroom suit, marked 
$80. He remarked to the dealer that he must soon 
get one and went on. At home he mentioned the 
fact, and returned to business. On return at night, 
he found the suit sent up in his absence. His wife 
supposing he had ordered it as a surprise, made no 
objections to the delivery. But he denied even bu}-- 
ing it. 

It occurred to him that a lawyer might be con- 
sulted, so he called on a needy friend in that line, 
and stated the difficulty. The lawyer smiled and 
said : "Never mind, TU take care of it. Leave it to 
me, please." 
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Not long after a summons was served and he took 
that also to his lawyer and got about the same ad- 
vice as before, but inquired : "On the trial day what 
witnesses do I need ?'* 

"Not any — ^just leave that to me — Fll see to it/* 

The evening of the trial day, the merchant called 
again on his lawyer and said : 

"Well, how did you come out ? What are the dam- 
ages ?'* 

"No damages,** said the lawyer triumphantly. 

"Wh-a-a-t?** said the merchant. 

"I mean, what am I to pay for it?** 

"Nothing.** 

"Then when will he call for it?** 

"I don*t think he*ll call for it.** 

"Explain,** said the merchant. 

"Well,** said the attorney, you see, he put a wit- 
ness on who saw you buy the furniture and I said 
nothing till he rested, then I put on two witnesses 
who swore you bought it and saw you pay for it. 
Of course two witnesses can out-swear one any day, 
and I won.** 

But the potato man won with one witness. 
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HELP HINTS. 

1. Win the attention of the jury on a matter that 
they must believe. 

2. Lead them, by a safe bridge, to your position, 
and not in a way to jar their sense of justice. 

3. Convince them by various means — they do not 
all see things in the same light, — try to put it in their 
light. 

4. Give in little things, cling to the main thing ; 
never scatter too much or have too many points — 
one good one is better than four poor ones. 

5. If possible throw a side light on the case — a 
surprise light — a light from a dark side, yet a clear 
light. 

6. Begin to win in your opening. Don't wait too 
long; men seldom change old opinions. See that 
you help to form their judgment. 



A GOOD HABIT. 

General Porter took his own notes in the Guiteau 
case, used his own references instead of reporters' 
notes for argument and examination. Few are able , 
to rely on memory alone, so the habit of briefing 
salient points is a good one. If the brief is no«- 
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called in use during argument, it is a reserve force 
in case of interruption. It is a staff to lean on in an 
emergency. 

The Canadian and English barristers are all pro- 
vided with careful notes of what each witness can 
swear to, and what each citation of evidence will 
establish. There is no room for error in this method. 
It is clock-work. But instead of the whole ground 
work, a more ready way will be a frame work, the 
essentials to be noted. 

But the habit of permitting the client to provide 
the testimony is a loose one. Not one client or sui- 
tor in ten can realize the effect of evidence, or the 
amount required to prove a given theory. They 
take promises of witnesses that they will be sure to 
come by telephone summons, and very often get 
deceived into defeat by such promises. It takes a 
large amount of persuasion to get witnesses ready 
to testify. 



TRIAL DAY. 

The case may seem simple and easily won in the 
office. The other side is known very well at that 
stage of it; but the trial day will reveal it. It will 
show where the witnesses are lacking in memory ; 
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where they shade their story; where they say almost 
everything but the right thing; where they stick 
very stubbornly to the wrong thing. 

A good many witnesses who promised to come 
have forgotten their promises. The cases you relied 
on as legal precedents will sound tamer when an- 
alyzed. How they shrink under the weight of cri- 
tical argument. The right side will be more difficult 
to determine. The wrong and injustice done your 
client will be a tit for tat performance, when you 
hear the whole story. 

The courage and nerve will be a little lower just 
about trial day, and like the Indian who smote on 
his breast before a battle, saying, " I know that I 
shall win this battle, for I feel it burning in my 
body,'' you will need some such encouragement. 
But the real courage of conviction, and the real 
feeling that you know you are RIGHT, and the real 
belief that you ARE RIGHT, and are ready with your 
proofs and your cases to match, to make the right 
prevail, is the best personal training for trial day. 



MORAL EVIDENCE. 



In civil law books six rules of evidence are given 
from Greenleaf, which apply alike to criminal court 
practice. But in capital cases there are seven more 
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rules, quite as important, by which to determine the 
guilt or innocence of accused parties. These rules 
are given from the ancient common law, with brief 
citations. They are rules of moral evidence. 

, I . The first rule of moral evidence of the guilt of 
an accused party is giving false and inconsistent ac- 
counts of the death of a deceased person,^ This is ex- 
emplified in the case of Rex. v, Donallen, Gurney*s 
Reports, 781. There the accused represented to 
some persons that the deceased had died of a cold 
occasioned by wetting his feet, although in fact they 
had not been wet ; to others, that the cause of his 
death was the rupture of a blood vessel, and, to 
others, that it was a venereal compalint. 

2. A second rule of the moral evidence, from 
which guilt is not unfrequently adduced, is giving 
improbable or contradictory accounts of the manner of 
the death, where the accused claims to have witnessed it . 
In The State v, Cecely, 18, Smede's & Marshall's 
Reports, 206, the prisoner at one time said the mur- 
der was committed by five soldiers, and that she was 
awake when they entered the house, and saw them 
enter. At another time she said she was asleep, and 
did not see them enter. 

3. A third rule of moral evidence is refusing to look 
at the body of a murdered person. A modern case is 
that of Peter Robinson, which occurred in New Jer- 
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sey. The deceased had been secretly killed in the 
prisoner s own house, and buried under the basement 
floor, and the prisoner did not sleep in the house a 
single night after the deceased disappeared. He 
stated he would not sleep nor live there unless some 
one moved in with him, assigning as a reason that 
his children died there suddenly, 

4. A fourth moral rule, indicating guilt, is confu- 
sion manifested at simple inquiry. The case of 
Drayne is an example of this rule. A person had 
suddenly disappeared, and his wife made inquiries 
of the hostler of an inn at which he had put up the 
night before his disappearance. She asked the hos- 
tler what sort of a hat he wore. He replied, a black 
one. Nay, said she, my husband's was a gray one. 
At which words he changed color several times and 
never looked up in her face afterwards. The hostler 
had, in fact, committed the murder and had the hat 
dyed from gray to black. 

5. A fifth rule of moral evidence of guilt arises front 
casual observation, made by a party ^ leading to important 
results. The truth of this rule has many striking 
examples; only two instances need be given: Eu- 
gene Aram was tried for the murder of Daniel Clark 
in 1759. The murder occurred thirteen years before 
his arrest. An apparently slight circumstance in the 
conduct of Houseman, his accomplice, led to Aram's 
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conviction and execution. A skeleton believed to 
be Clark's had accidentally been disinterred, and, it 
having been determined to hold an inquest over it. 
Houseman was summoned to attend as a witness . 
His symptoms of uneasiness attracted attention, 
and, having picked up one of the bones, he dropped 
the unguarded expression, " This is no more Daniel 
Clark's bone than it is mine.'' It was naturally con- 
cluded that if he was so sure that these were not 
Clark's bones, he could give some account of them . 
The casual remark of Houseman led to the arrest 
and execution of Aram. It is a strange fact that an 
expression almost similar to that used by Houseman 
escaped from Dr. Webster (Bemis' Reports, 194), 
convicted and executed for murder in Boston, after 
he had been brought in view of the deceased. He 
exclaimed, " That is no more Dr. Parkman's body 
than it is mine !" 

6. A sixth rule of moral evidence of guilt is alarm 
and confusion in view of discovery when the criminal 
finds his own person drawn within the sphere of investi- 
gation. Emotion and agitation, under such circum- 
stances, are among the most convincing evidences of 
criminal agency. 

7. A seventh rulcy morally indicating guilty is appli- 
cable to murder by poison. It is that the destruction 

of evidence necessary to present the case to the action of 
10 
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the law is strong evidence of guilt. This rule is philo- 
sophically true, for the desire to destroy the means of 
proof is naturally the impulse of a guilty mind. 



MISTAKEN IDENTITY. 

The following remarkable story of two strange 
trials is vouched for by Ex-Congressman J. H. Mc- 
Gowen, of Washington, D. C, and Judge John B. 
Shipman, of Coldwater, both of whom participated in 
the trials and furnish facts as a basis of this report. 
The case is stranger than fiction : 

In the Autumn of 1868, two young men entered the 
house of Jeremiah Lockwood, a farmer residing seven 
miles south of Cold water,. Michigan, and robbed it of 
considerable money, clothing, jewelry and goods, in 
broad daylight. 

The family were all from home. The burglars 
broke in by prying up a window opening into the 
pantry. They ransacked the bureau drawers and 
clothes-presses, gathering enough plunder to make 
two large bundles. One of them had tied about his 
person when he entered the house a large red scarf. 
This he spread upon the floor and laid broad-cloth 
coats, silk dresses, ladies* furs, and other clothing upon 
it, until he had a large package. Tied at the four cor- 
ners and slung over his shoulder, he was in marching 
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order. The other found a large oil cloth satchel 
which was bound around the bottom and at the ends 
with red leather. This he filled with similar plunder, 
when the two left the house by the back way passing 
out through a skirt of woods and into one of the most 
frequented highways in the county. 

Thus conspicuously loaded these two rogues trav- 
eled to the northwest directly through one of the best 
settled neighborhoods in the county, until they 
reached Batavia Center, a distance of eight miles. 
More than twenty people saw them as they tramped 
along the highway that bright Autumn day. 

They met a farmer who was going to the cider mill 
with a load of apples. He stopped and talked with 
them, while they stood beside his wagon and ate 
apples. They chatted with a woman who was at 
work in her door-yard near the road. 

The red bundle, and the red bound satchel, made 
them conspicuous, and they were apparently well- 
scanned by all who noticed them. When they 
reached Batavia it was nearly dark. They took sup- 
per there at the country tavern. After supper they 
threw dice on the counter at the bar to determine 
who should pay for the drinks. 

They then arranged with the landlord to take them 
as far as Bronson station on the railroad. In pay- 
ment for their supper and ride they gave their host 
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a five dollar greenback. It had been torn and 
patched in a peculiar way, and had other marks upon 
it by which it was readily identified. At Bronson 
they got out of the wagon just where the highway 
crossed the railroad, and with their packs on their 
backs started west on the railroad track. 

The larceny was committed on Saturday. On the 
Monday or Tuesday following, two young men were 
arrested at Sturgis who were supposed to be the crim- 
inals. Sturgis is the second station west of Bronson. 
The parties arrested were brought to Coldwater and 
put in jail, and a number of parties who had seen the 
thieves as they tramped through the county on 
the Saturday previous, came to town and identified 
the men arrested as the men whom they had seen. 
Among those who so identified them was the old 
landlord who had given them their suppers and driven 
them to Bronson. 

An examination was had before a justice and they 
were bound over for trial in the Circuit Court. The v 
loudly protested their innocence, but the testimony 
was so strong against them that but little attention 
was paid to their story. Lockwood identified the 
bill that was paid to the hotel man, and a score of 
witnesses, including the landlord, identified th^ pris- 
oners as the young men who carried the red bundle 
ind the red bound satchel. 
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The prisoners were without money, and compelled 
to lie in jail a number of weeks before their trial 
came off. John W. Turner was appointed by the 
court to defend the prisoners. Twenty witnesses on 
the part of the people swore they had seen the actual 
thieves, and were ready to testify to the identity of 
the prisoners. Some time during the progress of the 
trial Mr. E. G. Parsons, of counsel, whispered to the 
prosecuting officer, and said : "I have just been in- 
"formed that the old landlord has been looking at 
"these boys since they were brought in the court 
"room, and has made up his mind that he was mis- 
"taken when he saw them before, and that they are 
"not the boys who gave him that five dollar bill. 
"What shall we do about it?** The prosecutor an- 
swered : "We must put him on the witness stand to 
identify the bill at least. After asking him the neces- 
sary questions about the bill, we will then ask him if 
he did not see the prisoners immediately after their 
arrest, and if he did not then, while the transaction 
was fresh in his mind, identify them as the men who 
had taken supper at his house and whom he had 
driven to Bronson. 

The landlord was called and examined. He readily 
identified the patched greenback. The question was 
then put : "Did you not, immediately after the arrest 
of these prisoners, go to the jail, at the request of 
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the sheriff, and there identify them as the men who 
gave you the greenback ?" He answered : "Yes, I 
did/* Then he went on hurriedly to say : "I don't 
believe it now. I have been looking at them since I 
sat here and I don*t believe they are the men. How- 
ever, I could tell if I could see the tallest one's 
hand." "What about his hand ?" was asked. "Well," 
said the old man, "the boys threw dice after supper 
that night at my house, and the tall one laid his hand 
on the counter right under the lamp, and I noticed a 
peculiar scar on the back of it. I am sure that I 
could recognize that hand again anywhere." The 
taller of the prisoners was known as "Siimmy." Mr, 
Turner at once said to him : "Slimmy, walk up there 
and show your hand." He got up with some reluc- 
tance, and much flushed. He put his right hand 
upon the rail in front of the witness. "Oh, no" said 
the old landlord, "It was the left one." He put up 
his left hand. The witness after deliberately adjust- 
ing his spectacles, took the hand up by the fore- 
finger, turned the back of it to the light, and ex- 
claimed : "My God, that is the hand!" The hand 

was examined, and a V shaped scar found just back 
of the forefinger. It was, as the witness had said, a 
peculiar looking scar. The welt, or edge, of the scar 
stood well above the surface of the hand, and was 
very red. 
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The onl/ defense of the prisoners was the unsworn 
statement of the prisoners themselves. Of course, 
they were readily convicted . The jury had scarcely 
left their seats before they returned with a verdict 
of guilty. The late Judge Bacon, of Niles, presided. 
The prisoners were called up for sentence. When 
the tall one was asked the usual question why sen- 
tence should not be pronounced upon him, he de- 
clared that on the day of the purported larceny he 
was in Niles, a hundred miles from Lockwood's 
house. On being questioned further by the court, 
he said that on that day he went out from Niles to 
a neighboring village; that on his return he caught 
a span of runaway horses that belonged to a certain 
liveryman in Niles, whom he named ; Jhat after secur- 
ing the horses the stage overtook him, and he rode 
into town with the driver. He named several promi- 
nent gentlemen of Niles, whom he said he knew, and 
several of whom he declared he saw on that day. 
Judge Bacon told him he lived in Niles, and that he 
would make inquiries respecting these things, and 
if he found that they were true, he would grant him 
a new trial, or ask the governor to pardon him. 
'*But,'* he said, **you have had a remarkably fair trial, 
and have been convicted on the testimony of a large 
number of very respectable witnesses. And now I 
should be more inclined to believe your statement 
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were it not for the testimony of the landlord, relat- 
ing to the scar on your hand.*' When the question 
was propounded to the other prisoner, he declared 
that on the day of the larceny he was in South Bend, 
Indiana. Said his occupation was peddling jewelry ; 
that he had registered on that day at the hotel, and 
spent the day in his ordinary business. 

The sentence was three years for each of the pris- 
oners in the State prison at Jackson. Some time 
after their imprisonment, Judge John B. Shipman, 
now a prominent lawyer at Cold water, was employed 
in their behalf. He at once secured depositions on 
which Judge Bacon granted a new trial. They were 
brought back to Cold water, and tried in May, 1869, 
where *'Slimmy** in the presence of his counsel, the 
sheriff and prosecutor, made a statement substan- 
tially as follows : That his business in the prison was 
finishing furniture ; that one day while engaged in 
the second story of the shop a new man brought 
some furniture into the room, whom he at once re- 
membered as an old acquaintance who had always 
been said to resemble him (the speaker). It at once 
came into his mind that that was the man who had 
stolen Lockwood's goods. He said he took a piece 
of paper and wrote on it, "I am here because you 
stole those goods out of Lockwood*s house south of ^ 
Coldwater.*' This he placed where the man would 
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see it when he returned to the room. When the 
prisoner read it, he knew at once that he was right. 
That evening when the prisoners were washing (or 

supper, he got near the new-comer, and talked with 
him freely — the man admitting the larceny, and giv- 
ing the details as to how it was accomplished. 

The attendance of this man from Jackson as a wit- 
ness in the case was secured. During the second 
trial he was placed directly behind the prisoners. 
The case was tried thoroughly, as in the first in- 
stance. All the witnesses were again brought in, 
and all, including the landlord, swore very positively 
to the fact of identity. But when Mr. Shipman came 
to make the defense he proved an alibi for both of 
his clients so completely and conclusively, that the 
jury rendered a verdict of not guilty, without delay. 

There was no doubt left in the minds of all who 
heard the trial, of the innocence of the accused. 
"Slimmy*' was in Niles, as he had stated to the 
court. The books of the livery stable man, and the 
testimony of a number of witnesses proved this be- 
yond a shadow of doubt. That the other man was in 
South Bend was equally clear. The hotel register 
showed his name recorded among the names of the 
other guests at the hotel. He was also identified by 
the landlord of the hotel and other parties living at 
South Bend. 
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Now comes the curious coincidences of this case. 
The men who broke into Lock wood's house, and 
stole his goods, were both young men without beards. 
One was a tall, slim man, with a V shaped scar on his 
left hand, back of his forefinger. The other was a 
short, thick-set man with red hair, and spoke with a 
brogue. The innocent men, whom we arrested, 
were both young men without beards. One was tall 
and slim, and had a similar scar on the back of his 
left hand. The other was short, thick-set, with red 
hair, and spoke with a brogue. The thieves went 
from Bronson west on Saturday evening. The in- 
nocent men were arrested at the second station west 
of Bronson on the Monday or Tuesday following. 

It is of interest to know that both of the actual 
thieves were sent to prison for other crimes before 
the innocent men had been acquitted. One, as al- 
ready stated, was sent to Jackson ; the other was 
convicted of some felony, and sent to one of the pris- 
ons in Indiana. The innocent men were incarcer- 
ated in all about six months. 

The keen skill and courage of the prosecution in 
daring to swear the landlord first is commendable. 
The humane language and bearing of the court was 
noble, and the final victory of Judge Shipman was a 
work of charity that entitles each actor in this strange 
case to lasting honor. Remarkable as the story 
sounds there is no question of its reality. 
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ONLY ONE WITNESS. 

The eflfect of a witness's manner in turning the 
jury's verdict was well shown in an United States 
Circuit Court case, tried in Detroit a few years ago, 
where the plaintiff was a mining captain of powerful 
frame, entirely ignorant of book-learning and courts, 
but possessing a strong memory and impressive man- 
ner. 

The claim was sixty-seven thousand dollars, in a 
long complicated account to be made almost solely on 
the plaintiff's testimony. William P. Wells, late 
Professor in the Law Department of the Michigan 
University, and a prominent advocate, conducted 
the plaintiflF's case. With G. V. N. Lothrop, of coun- 
sel, Messrs. Alfred Russeland C. L Walker defended. 

The witness was skilled in the details of the facts, 
a man ol great coolness and courage in affairs, but 
timid in a court room. He rose to his feet when ex- 
amined and related a graphic and consistent story of 
the entire dealings from beginning to end ; the sums 
paid, the matters left in dispute, with marvellous ac- 
curacy. For two long days he was rigidly cross-ex- 
amined, and every circumstance tallied with his 
truthful statement. So apt and original in manner, 
so thoroughly honest were his figures, that the jury 
hung upon his sentences like listening to music. 
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The long accounts of both parties were extremely 
puzzling to counsel, but the brave captain handled 
them all like a painting. Turning on light when 
needed, and bringing out the important features in 
bold relief, he won a most signal victory over what 
appeared to be a powerful array ot opposing testi- 
mony ; illustrating the fact that witnesses must be 
weighed, not counted ; that the testimony of one man, 
if true, and the jury feel its truth, and he is shown to 
have had the best means of knowing the circumstan- 
ces, may weigh against many ; for one man with right 
on his side is always a majority. It is not enough 
for a witness to know a fact testified to, but he should 
know that he knows it, feel that he knows it, and believe 
that he believes it. 



MAY ON ADVOCATES. 

**It takes great intellectual gifts to make a great 
advocate. No man wins a height at the bar, with- 
out a struggle and without intellectual power. Here 
no deception is possible, as in other cases. Not like 
the clergyman with his exparte case behind the pul- 
pit ; not like the physician with his prescription in 
the dark ; — the lawver's work is done in the broad 
light of open day, confronted at every step by able 
opposition and argument, with the entire public look- 
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ing on. To meet such a test requires the greatest 
and keenest powers. That vulgar notion of advo- 
cacy that sees nothing in it higher than an effort to 
*befog the jury* is a great mistake. Rather is it of- 
ten the business of the true advocate to clear and dis- 
pel by the electric heat and lightning o( his genius, 
the fog-bank that has already settled there. 

"The courthouse should still be an intellectual 
arena where the gladiators of the law meet and con- 
tend for the prizes of victory and justice. In the 
brilliant picture which Macauley draws of ancient 
Athens in the height of her glory, it was the contests 
of the intellectual athletes which evoked the loudest 
shouts from that cultivated and wonderful people. 
Small credit to us in our boasted intellectual advance, 
ment, if it be true that after nearly twenty-five hun- 
dred years, our people flock to the rink, the minstrel 
show and the ball ground ! 

"We still need our advocates and orators and 
statesmen, we need them for the just administration 
of the law, for our intellectual life, for the glory of 
arts and of letters, and beyond all these, for the pres- 
ervation of liberty and our free institutions." — From 
60 Mich, Reports, page /, eulogy on Hon, Chas, Stuart, a 
great advocate* 



^ 
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IDEAL CASES. 

Ideal cases like ideal lives are rare, and even when 
we find cases coming like trouble out of the ground, 
we are seldom aware of their importance. They are 
usually born in the court room by some unforseen 
incident like the story of Crittenden's Allegory, or 
Matthews* Apostrophe, or Gordon's Eulogy of the 
Law, or Webster's Appeal to Conscience, or Lin- 
coln's almanac, or the eloquence of Beach in the 
Brinkley case — growing out of something that only 
the genius of the advocate, implanted by the Al- 
mighty, could instantly make use of and never could 
come by premeditation. 

Ideal cases have been known to make attorneys cel- 
ebrated, but in our day several of the most celebrated 
lawyers who have won fame have lost it again by 
strong drink or a reckless disregard of integrity. 
We have seen a brilliant Campbell, and Reed, and 
Hall go down in sorrow and disappointment, and 
quite a number whose future seemed all luminous 
with the jewels of victory all glistening, who really 
had too many victories. We have seen them walk 
out in the morning and forenoon of their lives with 
special gifts and brightest prospects, yet eclipsed be- 
fore the career so promising had reached its midday 
or touched its afternoon's enjoyment. 



A 
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If the true story of a busy lawyer's practice were 
told to the bar it would be full of many strange experi- 
ences. It might contain a couple of cases of widows* 
sons defended and cleared, perhaps, but the fees 
would be trifling. It might have a large promised 
retainer in it from a wealthy client, but the wealthy 
who go to law are a rare commodity ; they gener- 
ally know enough to keep out of it. It might have 
a few strange cases won by tact, story, skill or elo- 
quence, but even then the bram work and soul work 
and intensitv underneath would furnish the real 
glory to the lawyer, for who ever yet gained a fee 
that pleased him equal to his victory ? 

It may be that a lawyer has dropped into an easy 
berth, a soft position, found a bonanza, grown rich 
by accident in real estate or mining speculation, 
married a wealthy widow, or been struck by the 
lightning of good fortune, but if he ever succeeded 
in law as a trial lawyer it was not done by any means 
accidental. Ideal cases are not common enough to 
go around among so many lawyers as we have to- 
day in our country, and we are obliged to take them 
as they come, if we take them, or take none of them. 

Ideal clients are as rare as their cases. They sel- 
dom get into trouble. They are smart enough to 
keep out of it. For the most part criminals all ex- 
pect to escape detection ; murderers hope to conceal 
their victims ; burglars never fail to provide an 
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escape in their imagination, and even those who 
commit larceny are keen enough to hand down the j 
goods to another, as the robber passes the pocket- 
book to a near by assistant. So that the failure of 
the idealist is constant,y falling back on the lower 

and darkest closets, instead of the finest parlors 
open to the business of the lawyer. 

If a lawyer only had a sufficient line of travel to 
see thd world with, a sufficient number of railroads 
to be attorney for, a lot of ready made witnesses 
with candor and fine presence to help out his evi- 
dence ; a liberal, obliging, rich relative tp will him 
a competence and make him sole executor, without 
bonds, and withal only had just the kind of cases he 
would be pleased to go to court with, and proud to 
appear in, what a wonderful profession he would 
find it ! But, as has been forcibly said by another, 
** Most of us are what we must be, not even what we 
knozv we ought to be'' 



CROSS-EXAMINATION IN ADVOCACY. 

APT WORDS OF HON. CHAS. S. MAY. 

"Among all the defensive weapons of the law, 
there is no one so utterly abused and wasted as the 
right of cross-examination. In no other one thing \ 
at the bar are so many mistakes made. 
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**The first great mistake, and one made in nine 
cases out of ten, certainly, is to take the witness 
over the ground of his direct examination, and in 
the same order, thus making him repeat his entire 
testimony . Nothing could be worse than this. The 
witness, who is ordinarily somewhat embarrassed 
and not always clear in his first statement, has his 
mind fully refreshed in this way, and now more at 
his ease is able to fill in all he may have forgotten, 
clearing up as he goes along, and leaving, generally, 
a full and connected narrative of the facts with the 
jury. This is an immense advantage to the other 
side. I have seen many a weak and hesitating wit- 
ness built up into a confident and strong one by this 
foolish and suicidal mode of examination. 

**The second great mistake is the attempt to break 
down the witness by a brow-beating and bullying 
style of cross-examination. This almost always fails, 
besides being in itself an outragec»us abuse of the 
right of counsel and a public disgrace to the bar. 

**In this country, especially, where witnesses are 
generally fairly intelligent and stand little in awe of 
lawyers, there is not one case in a thousand in 
which this style of cross-examination will work. It 
will only make the witness more positive and confi- 
dent in his statements and is apt, besides, to give him 
the sympathy of the jury. He will not be likely to 
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confess himself a liar and fabricator on the witness 
stand, and though he may have lied and fabricated, 
both, you are generally powerless to show this at the 
time and his testimony will stand all the better thus 
re-affirmed. 

"No, as a rule, it is never best to attack a witness 
in front. There is a better and a safer way. Move 
cautiously on his flanks; dig carefully under him. 
Conciliate him by your manner at the start. The or- 
dinary witness expects to be abused and insulted on 
the witness stand — and with too much reason. Now, 
if your manner in your opening questions is quiet 
and gentlemanly, it is wonderful how it will take 
the opposition and antagonism out of him. He will 
then be in a mood to meet you more than half way, 
and if you are shrewd, you can move carefully round 
his testimony, leaving the strong points out of sight, 
and get admissions and concessions from him and 
new facts on your side, and generally tone down and 
weaken his statements greatly. And all the while 
the jury will be forgetting what he testified to on the 
direct. 

'^Finally, it is quite an important matter, and one 
requiring considerable judgment and tact, to know 
just when and where to leave the witness. The only 
safe rule on the subject is to leave him in a good 
place ; when you have scored a good point. Counsel 
frequently make a great mistake here and bv one 
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question too many lose their advantage and make an 
awkward close of the examination. Let well enough 
alone, and without any appearance of exultation, take 
leave of the witness. 

"It is not always that anything can be made by 
cross-examination, but there is never any need to 
help the other side with it, and there is no place in a 
trial where the consummate advocate appears to a 
better advantage than in the careful and skillful hand- 
ling of an adverse witness.** 



CHANGED THE BILL. 

In a trial in the United States court at Omaha, 
where a young man had been indicted for passing a 
counterfeit $10 bill, the counsel of the latter, C. A. 
Baldwin, objected to Gen. Strickland's course in en- 
deavoring to prove by business men the fact that the 
bill in question was a counterfeit, but to no purpose. 

Finally, improving a favorable chance, Mr. Bald- 
win substituted a good bill for the counterfeit, which 
genuine money Gen. Strickland then proved by 
three business men to be the rankest kind of counter- 
feit. Thereupon Mr. Baldwin vehemently demanded 
that attention be given to his objections, and Judge 
Dundy insisted that the district attorney send out 
or a bank cashier and an expert. 
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With great confidence Gen. Strickland handed to ^ 
the expert the bill — after establishing his business 
and his experience in handling money — he said: 

"State to the jury whether in your opinion that bill 
is good or bad ?'* 

"This is a good bill, sir/* returned the witness. ^ 

"What ?'* shouted the attorney, "do you mean to say 1 

that bill is not a counterfeit ?** 

"Yes, sir ! If you will bring it down to the Omaha 

national bank we will give you the gold for it " 

Then there was a scene, in the midst of which Mr. J 

Baldwin managed to explain to the court that he 

had changed the bills without the knowledge of the 

district attorney, and in view of the fact that three 

good business men had testified that a genuine bill 

was a counterfeit he thought considerable allowance J 

should be made for his client — an ignorant country 

boy — in mistaking a counterfeit for a good bill. 

The jury was evidently impressed with the idea, for 

it returned a verdict of acquittal. 



SOUTHERN SKILL 

IN MURDER CASES. 

A friend from far awav Texas sends tne a book of 
biography and "recollections" by a brilliant South- 
ern advocate, Hon. Reuben Davis, of Aberdeen, 
Miss., whose career was as romantic as it proved 
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eventful. In the several stages of doctor, lawyer, 
soldier and congressman, but above all, as a chival- 
rous, brave hearted gentleman of the old school, he 
attained distinction. A man of tall, handsome form 
and fine proportions, an advocate ingenious to a high 
degree, and truly eloquent. The work of such a 
n.ind is an object lesson even in our day, and yet he 
was one of those dramatic, pathetic speakers so diffi- 
cult to describe. 

Impossible as it is to give his life work, yet some 
phases of it may be noted to give it in glimpses as 
an index. He successfully defended over 200 mur- 
der cases (a thing not possible in the North) and 
none of his clients were hung. 

Retained to defend a young man charged with 
murder where any defense seemed hopeless, he first 
found a similar case where one indicted for murder 
and found guilty of manslaughter, was held to be 
such a variance as to cause the prisoner's discharge, 
and turned all his attention to the one theory of the 
lesser degree — by showing provocation and sudden 
anger — on this he staked the very life of his client 
and won his verdict of manslaughter in a long and 
eloquent speech, but greatly to the disgust of the de- 
fendant's father, who said : **I retained you at a great 
expense. You have disgraced my son and his par- 
ents forever, by your treachery — you have brought 
us to the verge of despair.'* 



1 
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Davis was cool and undisturbed and moved the ;^ 
court for his client's discharge based on the case 
mentioned and on showing its clear application to 
the one on trial, and was successful, to the joy of his 
client's people, who took him home and showed him 
a fine farm they had mortgaged for his fees — and t/ie 
mortgage he presented to the another of the defendant 
^^paid and fully satisfied^' and no comments are needed. 

For fifty years of trial work, his career of unbroken 
success enabled him to find the strong point in his 
own side and the weak points of his adversary. In 
his life, as in that of many a pioneer advocate is 
bound up the romance of a dozen volumes. In 
this connection he relates a case of defending a 
rich but close fisted man's son, named May, who 
acted reluctant to pay for his services. After the 
State's attorney had made a powerful plea for con- 
viction, almost to the despair of May's father, he ap- 
proached Gen. Davis and said : **Must my son be 
convicted and hang?" **That depends on you," said 
Davis. "I am almost exhausted, I need some power- 
ful means to rouse me. Pay me $1,200 and I'll put it 
in my pocket. If I falter, I will reach down and 
touch it and feel the effect of your payment." 

The father begged off and wanted to pay $300 ; 
then $500 ; then $700, but all to no purpose ; at last 
May paid over the full $1,200, and several times dur- 
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ing the argument his counsel found his eyes riveted 
upon him to see if he would really earn the big fee, 
and he earned it, and young May was acquitted. 

(Moral : — pay your lawyer, and don't be little 
about it.) 

In a trial of Toland in Monroe county, Gen. Da- 
vis defended on a thousand dollar fee, most ingeni- 
ously. Of the extra 50 jurors drawn, one had re- 
marked, **Davis don*t want me on that jury. Til 
hang his man." This man was called early to the 
box and of course accepted by the prosecution, and 
instantly also accepted by the defense, when he at 
once threw up his hands saying : **For God*s sake, 
Davis, stop !'* and Davis said: *'We want you on — 
we want honest, broad-minded men, with big brains 
and clear powers of analysis^ 

The defense addressed this juror personally, and 
dwelt upon his powerful mind. The twelve men re- 
tired and returned saying ''Not guilty y 

From first to last his career was marvelously suc- 
cessful as a trial lawyer, and he seems to have 
adopted the plan of relying on one or two strong 
points in each case, rather than a large number, to 
acquit his client. It is not given to all men to be tall, 
and large, and grand in presence, nor yet eloquent 
in speech, but all may learn wisdom of such orators. 
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Gen. Davis lived in Aberdeen, Miss., a small ^ 
county seat, with one or two weekly papers. Place 
his victories in the Boston, New York or Chicago 
papers, one by one as they happened — place them 
by the side of the trial work of Webster and Choate, 
of Carpenter and Beach, of Sweet or Curtis, and i 
the name of Reuben Davis would rank as one of the 
most skillful trial lawyers of his da)' and generation. 
He died in the fall of 1890, at the ripe age of 82, full 
of vigor and power, as a lawyer, yet the changes ot 
the war left his widow without a fortune. My friend t^ 
gives this, as one of his sentences, from memory : 

**The prison cell has horrors for me which the re- 
gions of the damned have not; the one is 'Man's in- 
humanity to man,' the other the just punishment in- 
flicted by an all- wise God for an infraction of his de- 
crees." This was said incidentally while speaking in 
a low, conversational tone to the judge on the bench, 
no effort, no attempt and apparently no conscious- 
ness of having said **anything." 

He hated prisons, and in fact he had defended 
men so long that he had taught himself to think they 
ought not to be punished. He spoke with the brief- 
est notes and preserved no record of his forensic ef- 
forts. In his best he could defy even a court and 
compel a judge to listen to him- after two fines for 
contempt had been inflicted. He could defy the 
court till the crowd applauded. He was never 
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afraid of a court and held that in the struggle for the 
life of a client, errors of law could only be committed 
by the people and never by the defense. His strongest 
defenses were based upon his ingenious handling of 
facts before a jury. His widow sells his book. 



WHAT WE MUST BE. 

The ideal of a lawyer is a high one. His practice, 
if he could select it, would be a fine one and his cli- 
ents almost perfection. But in real life he takes both 
his practice and his clients, as he finds them. 

Few men take advtce from equals willingly, they 
try to get it from their superiors. Even if you tell 
the truth and tell it tersely and reasonably, they long 
to do their own advising. If it comes by a side story 
or a trial lesson, they may heed it, but they generally 
learn it by some bitter experience and then they get 
it first handed, **the strongest doses to the weakest 
patients,*' and retain their medicine. If lessons are 
taught in sarcasm, they go down like quinine, if in 
pleasant doses, like coffee and a few will relish them. 

But to hold the Shakespeare mirror up to nature, 
is too real for the majority, it startles them It*s like 
a lady's view of herself in the gray light of the morn- 
ing, it would be far pleasanter by lamplight in the 
evening. 
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There is something too real about ethics in law— m 
too delicate for lawyers. If they learn the law, that 
is about all they care to master. They are either 
rising young lawyers or first-class advocates, they 
have but little time for middle ground for reflec- 
tions. They never feel old or shelf worn. They ^ 
are boy-hearted and happy to the very end. 

Youth is the age of ambition* and they carry their 
boy hearts as they should, clear up to manhood. So 
youth is the age of keen memory, enterprise, elo. 
quence and wisdom, for when will a lawyer ever 
know more than at five and twenty, or even before 
examination or in the Moot courts. 

For these and many reasons, it is better by far, that 
the lessons in law life be seasoned with sketches, 
stories and a little variety. Like the daily papers, ' 
the prize poems, the hotel menu, we must, to make 
a meal of them, have something to tempt the appe- 
tite, and having attracted the attention, or the appe- 
tite, we shall hold it to the end. 

To make this statement a trifle clearer, what is the 
ethics of the bar in general ? What are the practices 
in court gatherings ? Who get ahead, and why is it ? 
What is the rank you would attain to, and how shall 
you reach it? Is it fame ? Is it riches ? Is it com- 
fort ? Is it ease ? Is it travel ? Is it wisdom ? Is it 
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a chosen path or is it a necessity ? Or is it that 
"Most of us are what we must be, not what we should 
be, not even what we know we ought to be ?" 

WHAT WE MUST BE. 

1 guess it is what we must be, but let us see about 
it ; What we must be : did you start to be an all 
around lawyer, from the beginning? Or did you 
start out like Edmunds, with trowsers just a little too 
short on the shoe ends, and a trifle too narrow at the 
knees, and a whole suit of homespun? And hair 
rather long for a fashion plate, and hands a little 
brown from farming. Did you struggle just a little 
to overcome bashfulness? Did you win over early 
errors, that stung you to the quick quite often and 
left you in deep crimson? Did you feel that the 
earth should open to receive you, like many who to- 
day are the glass of fashion, the mould of form, the 
admired of all admirers, in the Supreme Court at 
Washington, where Edmunds, the farmer boy, is 
first, and hundreds are below him. 

WHAT WE MUST BE, IS IT? 

Well, it was the short trowsers, and farmer look, 
and timid way that attracted the attention of Judge 
Redfield to young Edmunds, and well it might. The 
tears of a child are no more real than the blushes of 
an awkward boy in his first court trial. The ethics 
of such men is learned in the gymnasium of actual 
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contest. WHAT WE MUST BE, IS IT? YES, 
what we must be and not even what we know we 
ought to be. Did you settle in the country ? Well, 
the house rent and fuel and living was cheaper there 
and the style of living required less outlay and you 
had but little to outlay. So it was, what you must 
be, that decided it and little else. "I reckon,** as the 
south westerner so forcibly puts it. And the choice 
of the matter came by accident. 

Not what we should be, we are all ambitious. We 
would shine as orators, please as writers, travel as 
gentlemen and store in the wisdom of ages, if we 
could afford it, and most of us have a little forecast 
of all these rare luxuries so oft read of and so little 
known to our calling. But one thing we do have, 
"the aristocracy of the brain is in the legal profes- 
sion'* and no mistake about it. And whatever hap- 
pens to us must happen to a class never lacking in a 
lofty motive and exalted notion of fine living. 

Not what we should be are we yet, but we are 
hopeful. Better a little eagle than a big owl, is the 
saying. "Keep with the good and ye will be one of 
them,** is another, and ours is the hope, the prospect, 
the pathway of victory and happiness. 

Not what we should be ? Who is what he should 
be ? Ask the farmer, glib and fluent at all the Alli- 
ance meetings, is he what he should be. Very far 
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short of it, for he would be president. Not what we 
should be. Nor is the king of railroads, who reaches 
out to fence in the earth and pre-empt the planets, if 
he can secure the right of way cheaply. But age is 
telling on him, often too early. 

Not what we should be. Nor is the shoemaker, 
the tailor, the merchant, the minister, the salesman 
or millionaire — something is always lacking and 
ahead of us. We have all passed yesterday, to-day is 
near closing, and to-morrow is away off in the future 
that no one has lived in, save by the very means that 
life is made out of, for the instant of living is past ere 
we realize it. 

Not even what we know we ought to be. And that 
is the saddest part of it. We ought to be Websters, 
but who could be without the massive head, the gi- 
ant form, the magic eye, the thunder tones, the God- 
like genius and the soul of light within. Or like 
Choate, twice as eloquent, half as grand and quite as 
popular. And we ought to be as wise as Seward 
and as popular as Conkling or Garfield, but years 
made the first and circumstances the others. 

We have not the day, the age, the forms of either. 
We must be less and may be as happy, for of all the 
great men who have stamped on the earth their full- 
sized image, a sentinel of sorrow stood guard over 
them, to see that they drank not too much of happi- 
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ness, for ease, fame, glory, beauty and honor, all 
have their counterparts of bitterness and disappoint- 
ment. 

The mind that rules us is unseen, the code that 
guides us is outside. It is not the will to be worse, 
but the wish to grow better, and most of us are still 
what we must be. 

Not what we should be, not even what we know 
we ought to be, but living in the future of what we 
hope to be. "Not every bud becomes a perfect 
flower, not every bird sings sweetly as the lark, and 
the swift arrow sent with certain power, may cleave 
the air, yet fail to reach the mark. So must we 
struggle on, and never be dismayed, disheartened at 
endeavors lost, our work wrought out in silence pa^ 
tiently, is worth to everyone whatever it cost." 



THE TEACHER'S DEFENSE. 

It is a country school teacher's trial for murder. 
The court room is packed to witness a trial that al- 
ways excites a community. It comes into their 
homes and interests every one. The facts are best 
developed in the argument. The time is December, 
1887. The place is Corunna. One hundred schol- 
ars are witnesses. The case is strongly represented 
for the people who are determined to convict (they 
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have convicted the defendant in their hearts already). 
Notice the answer of the very first juror sworn, to 
the question, "Have you formed or expressed an 
opinion in this case ?*' **Yes, sir ; I have — I have said 
/ am opposed to the use of firearms in our public schools y 
(sensation). This reflects the average bias. A jury 
is obtained and a separation of witnesses ordered — 
one brought in at a time. Before any evidence is 
given, both the people and the defendant's counsel 
carefully state their case. 

The people opened their case by reading the charge, 
that the defendant did, on December 8, 1886, at Hen- 
derson, wilfully, intentionally and feloniously kill 
Thomas Morrison, etc , and promised to show that 
Joscelyn had told the children who wished to do so, 
to go out at recess, as he was about to punish Calvin 
Morrison, a thirteen-year-old son of deceased. He 
pictured the whipping, the shooting, the vast array 
of children to prove it, the pain and agony of Mor- 
rison, the kneeling wife at his side, fanning him till 
his death, and closed by saying he presumed the 
broken words of deceased in his agony would be 
used to excuse the defendant. 

The proof was strong on both sides. A single in- 
cident reveals a discrepancy. A scholar who saw 
the shooting swore that the teacher walked to his 
desk, took out his revolver, put it in his coat pocket 
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on the front right hand side, from which he drew it 
when he fired at Morrison. This looked premedi- 
tated. On cross-examination it appeared defendant 
had no stick pocket in the coat worn on that occasion. 

Every available inch of space in the court room 
was occupied, every window filled with faces of those 
who stood twenty deep at each possible point of hear- 
ing, while beyond surged crowds of those unable to 
hear, but impatiently awaiting the result. Indeed 
before the defendant's counsel had half finished his 
introductory address, whispers were heard on every 
side, " he's going to win the case." It was certainly 
one of the most intensely interesting and dramatic 
trials that has taken place in many years. 

The defense said : **We are assembled, gentlemen, 
to investigate an accident that caused a human life to 
go out under circumstances that excite our interest, 
and compel our attention. It appeared early to you 
that my friend told you but a portion of this strange 
story. Let me tell more of it, as proven in evidence. 
Alfred Joscelyn, the defendant, is twenty-nine years 
old ; born in New York state, educated, refined, of in- 
dustrious habits, never before accused of any offense 
— indeed of such a mild and quiet disposition that he 
couldn't if he would wilfully injure any one. He was 
a sash and door maker, and worked at his father's 
trade until a year and a half ago, when his left thumb 



Skill in Trials. 165 

was torn off in a machine, and he became a cripple in 
that hand. The effect was a serious shock to his sys- 
tem. He grew sleepless, nervous, lost flesh and suf- 
fered from blood poisoning. The wound was a half 
year in healing, and when he was able to do light 
work he engaged to teach the village school at Hen- 
derson, where he taught two terms. 

''Owing to some jealousy on account of his brother 
being a director, who helped hire him, but mainly 
because of its being a hard district, trouble com- 
menced early in the fall of '86, and the children took 
sides against the teacher. 

''It is morning and at recess. Calvin Morrison, an 
unruly boy, is about to be punished. He was a 
fighter, and could swear in all the modern oaths of 
the season. He would run away, and tell the teacher 

he would be d d if he would come in. The big 

boys laughed. It was very funny to them. He 
called the boy to punish him. The boy fought back, 
and was conquered. In the tussle a whip was broken 
over the boy's arm. Another was snatched from the 
teacher's hand by the boy, and recoiled on his nose, 
and it bled. The boy rubbed the blood over one 
side of his face and smeared it. School was called 
again, and suddenly in came Morrison, the boy's 
father, a large man of one hundred and ninety 
pounds. Joscelyn weighed one hundred and twenty- 
13 
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two — one was a slender cripple ; one, a giant in 
strength ! Morrison was angry . Throwing his hat 
on the desk he muttered : 

" *I want to know what in hell you're whipping my 
boy for !' starting toward the teacher, who said, *for 
disobeying the rules and running away.* 

" *Didn*t you lick him for that yesterday ?* 
"*Nor 

** *Well if you ever lay your hand on him again, 
damn you! Til pound you into the ground.' 

**He turns to go. He sees the boy's face. He 
turns to Joscelyn and says, 'damn you, Tve a notion 
to do it now !' 

**He rushes to the desk. Joscelyn draws his re- 
volver from his hip pocket and says : 

" *Hold on, Mr. Morrison ! You lay yourself liable 
for disturbing a school . * 

*'On rushes Morrison to the rostrum. He clinches 

the teacher with his right hand, thrown over his neck, 

and reaches with his left hand tor the revolver now 
held off to the right at arm's length. The struggle 

is desperate. In the extreme moment of excitement 
and peril, nature or instinct prompts the thought to 
Joscelyn, *0, God ! Must I shoot? Must I kill him f 
The light goes out in his eyes The room whirls. 
He loses his control. He knows not what has hap- 
pened—whether an accident or a pull at the hammer 



Skill in Trials. 167 

has let go the dangerous bullet ! Morrison is hit in 
the abdomen. The ball passes through the left lapel 
of Joscelyn's coat ; it is buried in Morrison's bowels, 
but the strongman struggles, swearing, *let go of it! 
let go of it ! In a moment he wilts and weakens, and 
mutters: *There ! I can't hurt you now! You've 
shot me !' still lying on the teacher. Joscelyn says : 

" 'Get up and maybe I can help you.' 

"He cannot get up. The small man rolls the large 
man off ; examines the wound ; sees the pale, deathly 
look ; sends for a doctor — none can be found — goes 
for a team, hurries to Owosso, sends a doctor ; gives 
himself up, is bailed, is here on trial for something 
you or you J would have done in his place — for some- 
thing he could not help doing, for something Morri- 
son brought upon himself ; for something that laws can- 
not control ; for the law of nature prompts it in all 
men and all animals. It is inbred and inborn. The 
law of ages sanctions it. Our own state sanctions it, 
and by three separate decisions has said : 

" *The man when hard pressed by one of superior 
strength and violent temper, is to act under the cir- 
cumstances as they appear to him. He is not obliged 
to even call upon the bystanders for help, but may 
defend himself even to the taking of life, and it will 
be excusable homicide. He may or may not be in 
actual serious danger, but if he believes that he is, he 
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may act and he is not expected to draw any very fine 
distinctions, when he believes that his life is in peril, 
or his body is in danger of serious harm.* 

**Such is the law of our state beyond all question ; 
and such is the law of reason, of instinct and nature.* 

But we have it in evidence. We have shown you 
his father, who knew of this terrible accident by the 
machine, of his peculiar dread and fear of danger ; we 
called his brother and proved the warning to the 
young man as to Morrison's quarrelsome disposition 
— a man who was hard to handle — who had five 
fights a year on an average. We called in the neigh- 
bors who have seen him break in the head of a sugar 
barrel with his fist ; who have seen him kick an old 
man till he was senseless ; who knew him to be vio- 
lent and dangerous. To deny this powerful army of 
trained scholars, who ran away confused and excited ; 
who claim the teacher fired twice ; who heard the 
breaking desk as it was wrenched from the floor; who 
saw no smoke ; who found a hole an inch square in 
the plaster but no bullet ; who admit the anger, the 
swearing, and the clinching, but saw no need of using 
a revolver ! 

**In his school room Joscelyn was in his home! 
Who but he should guard and control it? Who but 
he should ward off invaders ? Who but he should 
enforce order ? His home was invaded, and he acted 
under the law of self-defense, that in our state makes 
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him the judge of his own danger, and permits him 
when so assaulted to repel the assault, even to the 
taking of life, and defines such an act as excusable 
homicide. 

**It is clear, then, by the evidence of both sides, 
that there was an occasion for self-defense, which 
Cicero says is: *A law that we are not trained in, but 
which is implanted in us; that if our life is in danger 
by robbers or enemies, every means of securing 
safety is honorable. * * * Reason has taught 
this law to learned men ; necessity, to barbarians . 
custom, to all nations; and nature to wild beasts.* 

** Besides this, gentlemen, I assert that laws are not 
strong enough, statutes are not broad enough, and 
never can be created by man, to restrain his own arm, 
from warding off danger when his life is in peril 
As it appeared to him, you are to judge him ! He was 
almost alone at recess. The boys were out. He was 
set upon and frightened. He must act and act in- 
stantly. He must contend with a giant ; with an in- 
truder without warning. 

"He had been enforcing the lesson that the way 
to stop crime is to stop raising criminals ! 

"And think of the lesson you would teach, if you 
convict him for standing at his post in time of danger ? 
You would strike a blow at our common-school sys- 
tem that is a center column of our civilization. 
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**I have said, gentlemen, that bad boys make bad 
men. Let me illustrate : At a reunion in the old 
school house where I was trained as a boy, my first 
teacher, Albert Kenyon, spoke like this : 

*' *For nine years I taught this Union school — often 
with few books and many scholars in an early day — 
always with young men and women older and larger 
than myself. Many were punished, for it was more 
the custom then than now. Often have 1 been threat- 
ened secretly that they would 'get even with the 
teacher some day' — (meaning when big enough, I 
suppose) — but no one ever struck back. Scholars, I 
have watched the progress of these boys and girls 
as they grew to manhood and to womanhood ; many 
have outgrown their teacher in size and ability to 
master him. I have seen the studious children of 
the poor — little boys with patches on their trowsers, 
and little girls with blue dresses of calico — grow up 
to men and women, and far outstrip, and stand head 
and shoulders over their more favored fellows in emi. 
nence, and I have concluded that good boys make 
good men, and good girls make good women. And 
I tell you with pain and with pride that one — only 
one — of my scholars turned out badly ; he was un- 
ruly, ran away, went to the bad, and ended in prison 
— brought his lather's gray hairs in sorrow to the 
grave.' 
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**Ah, gentlemen, what a story this is, and how true 
after all ! Have we not learned it by bitter experi- 
ence that bad boys make bad men ? And do we not 
know that good boys make good men ? 

**Look about you ! Look at this court house and 
see this array of Henderson boys and girls, urged on 
by their parents to fight a school teacher — -urged on 
to sustain this Calvin Morrison, a boy of only thir- 
teen summers, whose curly brow wears the scowl of 
crime, who swears and damns his teacher, and fights 
back and brings his own father to the grave ! Great 
heavens! has it come to this! has the sense of decency 
sunk so low that a community can take such sides 
and set such an atrocious example ? (Great sensa- 
tion in tne court room) *And the king walked out * 
and bared his head weeping, saying O Absalom, my 
son, Absalom, my son! O, my son, would God had 
I died for thee ! Absalom, my son, my son !' 

**I must leave you never to speak to you perhaps 
till we shall all stand for judgment. We will know 
each other then, our masks will all be torn away. I 
ask you to deal fairly, humanely, mercifully with this 
young man ! I ask you to uphold the cause that he 
upheld ! I ask you to set an example to dangerous 
men and check the raising of bad boys in our country I 

**To him, imprisonment would be more than death. 
Death in honor, at any age, is not to be so much 
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dreaded as a life of dishonor. * Whether a wall or a 
door, death undoubtedly opens into a better life. 
The heavens are full of worlds, by the side of which 
ours is a speck/ But to walk up and down a narrow 
cell for years ; to come out at last, if at all, broken in 
body and mind, and say as the man did after six 
years of prison life at Auburn, *How sweet the air 
smells outside to-day ! I never knew the sunshine 
was so good before !* 

"But it will not happen ! it cannot happen ! 

"The last words of Morrison told, as he went to 
meet his God, are said to you. It is the death scene, 
I call him from the clouds to tell you now. Here is 
Morrison — the dying man — in the presence of two 
ministers and his family, aware of his approaching 
death, after he had twice been prayed with asks : 

" 'Where is Joscelyn?* 

"*He has gone for a doctor, to Owosso.* 

" * What ! gone for a doctor for me ?* 

" *Yes/ 

" *Is there no hope for me?* 

" *Not in this world,' said the minister. 

" *Then tell Joscelyn I ask his forgiveness. He 
will forgive me. 1 had no business there!' And 
next to the name of the Saviour, the name of Jos- 
celyn and his forgiveness was the last thought of the 
dying man Morrison. 



L 
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"Shall we say any more, gentlemen? * Where is' 
Joscelyn ? I want to ask his forgiveness ; 1 had no 
business there,* — going to his home beyond the stars ; 
muttering the self condemning words, in effect, he is 
innocent ! 

**He is innocent ! May God help you to give him 
a quick deliverance !** 

The jury said: "Not guilty/' 

This case was not printed in any of the earlier editions of Tact, only in fourth edition. 
Inquiry for it leads to repeating it here, as manjr may buy this book who bought the ed- 
itions without it. The writer's argument above is condensed from short hand report, and 
lack of space prevents giving two very able addresses for the people. The first trial stood 
seven for eonviction. 
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Iowa, Oregon, Colorado, Ohio, Minnesota. 

Mississippi, ConMdcticut, Kentucky, Kansas. N. Carolina, 

Dakota, Indiana, Nebraska, S. Carolina, Wyoming, 

Arizona, Utah, Montana, Idaho, Wash*gton. 

Lawyers practicing in New York, or any of the above States and 
Territories will find Abbotts* New York Practice Reports highly 
valuable as showing the rise and growth of the Code Practice. 

10^ Don't fail to send an early order, as this edition is nearly 
exhausted. 
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Mm Jury Trials and AdTocates 

BY J. W. DONOVAN. 



THE ART OF A HUNDRED LAWYERS. This work of 700 pages 
is made up of 40 condensed trials, each with the advocates 
graphically described, giving their art, skill and eloquence. The 
cases are selected with extreme care from the most noted trials of 
25 years. They cover the whole range of jury practice and romance 
of law. About 100 advocates like Beach, Butler, Matthews. Storrs. 
Porter, Graham, Dexter, Chipman, Carpenter, Curtis, Vorhees. 
Marshall, Crittenden, Brown, Davis, Gordon, Stanton, Brady, Loth- 
rop, Tremain, etc., are described, and samples of their eloquence, 
with others for ages back reviewed. A large space is given to 
Rules op Practice, Art of Selecting Juries and Winning 
Cases. Thirty-four pages of eloquent closing periods conclude the 
volume. Judge Matthews says; '*It is excellently made, highly 
interesting and permanently valuable." ''The most interesting 
book lately written." — Post and Tribune. " That excellent work by 
J. W. Donovan, Modem Jury Trials." — Free Press. *• There is no 
work with near this extent of eloquence." — Ann Arbor Courier. 
** Well edited and exceedingly valuable." — Indianapolis News. " The 
rapid sale and strong recommend of many able lawyers shows a 
demand for it." — MUwaukee Sentinel. 



First, second and third revised editions sold. This book still sells 
across the ocean to great lawyers. Law binding f $^»S0* 

Fourth Revised Edition. 
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Abbott'8 New York Practice Beports, special limited reprint ed., 
(only n few Bets left), 19 vole, boand in 10 books, $19«00— or 
boand in single volumes $1^6 OO 

Browne on Assessment and Taxation, adapted to the law of the 

State ( f New York, including AsKefii^ments forming the basis of 
Qeneral Taxation and Assessments by Manicipal Corporations for 
etrcit and other localimprovements, 18^7 5 50 

Baylies' Trial Practice, nnder the New York Code, with Forms, 

large octavo volnme, 768 pages 4 60 

Baylies* on New Trials and Appeals, nnder the New York Code, 

wii h Forms (a continnation of Baylies* Trial Practice), large octavo 
volume, 721 pages 4 50 

Derby on Counter-Claim, nnder the New York Code, by John S. 
Derby, of the New York Bar, author of ** Mechanic's Liens,*' '* New 
York Assignment Law," etc., 1888 150 

Dudley's New York Code Annotations, bein^ a ready reference to 
all cases referring to the New York Code of Civil i'rocedure, paper 
cover 15 

Donovan's Tact in Court, being the gist of cases won by tact, cour- 
age and cloquMice, with Trial Rules and able advice of ingenious 
advocates to Trial Lawyers, 4th revised and enlarged ed., bound in 
uhei p, (over 6,000 of the previous editions already sold) 1 00 

Field's L«g^al Relations of Infants, Parent and Child, Guar- 
dian and Ward, with Forms, by O. W. Field, author of '* Law 
of Damages," " IMvate Corporations," *' Federal Courts Practice," 
etc., 1888 3 50 

Haviland's New York Table of Cases, affirmed, reversed, modified, 
overruled or otherwise criticised and cited, 1880 to 1887,, being a con- 
tinuation of, or supplement to. " Wait's Table of Cases,*' or to *' Con- 
noly's Citations," in two royal octavo vols, of 1219 pages 6 00 

Knapp's Treatise on the !Laws of the State of New York, Re- 
lating^ to the Poor, Insane, Idiots, etc., largo octavo vol., )IUO 
page»,1887 6 50 

Moon's Dig^est of I<egal Fees and Costs in the tato of New York, 

5th revit»ed and enlarged ed., paper cover, 75 cts., cloih bound 1 00 

More's liaws of the State of New York Relating^ to Ylllaires, 

consisting of the General Act for the Incorporation of Villages, with 
all Ammdments to date and Notes of Decisions under each section, 
1888 2 50 

Wandell on the I«aw of Inns, Hotels and^ Boardings Houses. 

A treatise on the relatior.s of Uoet and Gue^t, 1888 3 50 

Wait and Haviland's New York Table of Cases, being a com- 
plete Table of all Cases affirmed, reversed, modified, overruled or 
otherwise criticised and cited from 1794 lo 1880, 1513 pages, 4 vols., 
boundlnS 10 OO 

Wiltsie on Mortgage Foreclosures, new and enlarged ed., being a 
complete and exhaustive treatise on the Law and 1 racticu of Fore- 
closing Mortfi»ges on Real Property, and of uemedies collateral 
thereto, with Fonus, 1 vol., 1154 pages, over 8000 cases cited, 1889. . . - T 1^0 
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